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PREFACE. 



The Bills of Exchange Bill, drafted by Mr. M. D. Chalmers, 
Barrister-at-law, was introduced into Parliament by Sir John 
Lubbock, and was referred to Select Committees in the House 
of Commons, and afterwards in the House of Lords, in both 
of which it underwent careful revision. Notwithstanding that 
the laws of England and Scotland relating to bills and notes 
were, except in regard to a few points, the same, it was in- 
tended that the Bill should not apply to Scotland, and many 
of the sections were expressed in technical language, which 
tended to obscure its meaning to Scotch lawyers, and to throw 
difficulties in the way of its being understood by merchants 
and bankers on either side of the Tweed. On the suggestion 
of Sheriff Dove Wilson, well known as the editor of "Thomson's 
Bills of Exchange," it wa3 resolved to make the Act apply 
to Scotland. Sheriff Doye Wilson wa« examined before 
the Select Committee of the House of Commons, and 
communicated a valuable memorandum on the differences 
between English and Scotch law. The Faculty of Advo- 
cates approved of the proposal to codify the laws of both 
countries on this subject, and laid before the Select Com- 
mittee a report prepared by Mr. E. V. Campbell, Advocate, 
as convener of a committee to which they had remitted the 
Bill Li this Eeport, the peculiarities of Scotch law were 
pointed out, and the necessity of preserving certain of them ; 
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in particular, the negotiability of a bill, though not con- 
taining the words " or order " ; the assignation of the 
drawer's funds in the hands of the drawee completed by 
presentment of a bill ; the rule as to consideration ; the 
law and practice relating to summary diligence ; the rules 
in bankruptcy; and the sexennial prescription. The 
Solicitor-General for Scotland (Mr. Asher) prepared a series 
of amendments, which gave effect to most of the sugges- 
tions from Scotland, and also materially improved the 
language of the Bill. These amendments were generally 
accepted. In the House of Lords, the Select Committee — 
among the members of which were all the Law Peers — 
introduced amendments which stiU further improved the 
BiU. 

The Bills of Exchange Act, 1882, supersedes the de- 
cisions of the Courts which had established, with a few 
exceptions, the same principles throughout the United 
Kingdom. These decisions are, however, in some cases 
still of value. Accordingly, in the notes on the sections of 
the Acts, decisions of the Courts of Law in England and 
Scotland have been referred to, either as explanatoiy of the 
principle of common law now embodied in the statute, or as 
illustrative of the circumstances in which the principle was 
applied. 

Notes have also been introduced on the rules in 
bankruptcy, the sexennial prescription in Scotland, the 
limitation of action in England, and summary diligence in 
Scotland, which are declared not to be affected by the Act. 
The Appendix contains the Stamp Act, and other Acts of 
Parliament relating to bUls which are not repealed, and 
9ome Forms. It is hoped that persons interested in bills, 
cheques, and notes will find in this volume the requisite 
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information regarding all matters directly affecting these 
important documents. 

The Bill, as introduced into Parliament, had side-notes, 
giving references to the Acts and decided cases, in view of 
which the sections were drawn. These were necessarily 
omitted on the passing of the Act. It has been thought that 
it might be useful to preserve a record of them, and a list 
has, accordingly, been given in the Appendix, with the number 
of the sections to which they were respectively appended. 

I take this opportunity of thanking my friend, Mr. John 
Eankine, Advocate, for many valuable suggestions made by 
him, while assisting me in the revisal of the proof-sheets. 

W. D. T. 

Edinburgh, 30t^ November, 1882. 
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INTRODUCTION. 



The Bills of Exchange Act, 1882, codifies the greater scope of the 
portion of the common law relating to Bills of Exchange, ^^^' 
Cheques, and Promissory Notes, and re-enacts with modifi- 
cations the provisions of the statutes, relating to these 
documents, which are repealed by it. The rules of the 
common law, including the law merchant, save in so far as 
they are inconsistent with the express provisions of the Act, 
continue in force, and will be applied in the determination 
of questions relating to bills and notes. In construing the 
Act, it must be recollected that its object is to codify the 
law on this subject, and not to introduce a new or inde- 
pendent system. The decisions, accordingly, of Courts of 
Law upon the application of the principles of the common 
law or the law merchant remain of weight in the questions 
which will arise as to the limits of the principles now 
embodied in the statute law, or of the mode in which 
these principles are to be applied when they come into 
conflict with other principles of common law. Where a 
rule is laid down in express terms — e.g., in § 29 (2), it 
will not be competent to maintain that the general rule — 
in that case that a signature to a bill obtained by force and 
fear is valueless even in the hands of an innocent third 
party — ought to be applied in construing and limiting its 
effect. On the other hand, where a clause introduces a 
change into the law, the change will not be assumed to go 
fiurther than its express terms warrant, in infringing the 
rules of the common law. As an illustration, the construc- 
tion put upon § 100 may be referred to. Where the Act 
does not lay down a rule, but implies that if such a rule 
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exists, or so fax as it is required, its application shall be as 
prescribed in the Act, the common law must be looked to, 
in order to know whether there be such a rule, and what 
are the circumstances in which it has eflfect This may 
lead to different results, though not to diflferent interpreta- 
tions of the Act, in England and Scotland. Thus the Act 
does not enact that valuable consideration shall be required 
for a bill, but only that where it is required it shall be as 
defined in § 27. 
Assimilation of lu addition to Codifying the law of the United Kingdom, 
^'^^ the Act assimilates the laws of the three countries relating 

to bills or notes. Thus the rules of the Scotch law are 
adopted, as regards the essential negotiability of a bill with- 
out the use of words permitting transfer by indorsation, and 
as regards the renunciation by a holder of his rights against 
the acceptor being in writing ; and the law of Scotland 
is assimilated to that of England in making a bill, granted 
under duress, or force and fear, voidable instead of void, 
and so rendering it unimpeachable in the hands of a holder 
in due course. The rule of the Scotch law limiting proof 
to writ or oath in rebutting any of the presumptions in 
favour of the holder of the bill, and on other questions con- 
nected with liability is altered, and a rule equivalent to the 
rules of the English law permitting parole evidence, is made 
applicable, vide 100. In one or two points the laws of the 
two countries remain dissimilar. The assignation of a debt 
due to the drawer by the drawee, which in Scotland is 
completed by the presentation of a bill to the drawee, which 
is not altered by the Act, but presentment has no such effect 
in England, vide § 53, and as already noticed, the rule of 
the Scotch law not requiring valuabte consideration is not 
altered. The rules in Bankruptcy of the two countries 
remain distinct and unaffected, vide § 97 (1), and the 
law relating to the summary enforcement of bills and 
notes, the law of prescription, continue to depend on the 
statutes applicable to each country ; while the rules of 
the common law on these matters, which have been 
elaborated by a long series of decisions, are neither extended 
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nor restricted, vide §§ 98, 100. The Stamp Act, and some 
minor enactments, are specially declared not to be affected 
by the provisions of the Act, vide § 97 (3). 

In several points the law common to both countries has Alteration of 
been altered, and doubts as to the others have been 
removed. See inter alia, §§ 7 (2), 15, 33, 36 (3), 44 (2), 
49 (6), 61, 73, 74, 91. 

A bill of exchange, as defined by the Act, is the instru- Contract of 
ment employed to carry into effect the contract of exchange, ^^^^'^^s®- 
by which one person, in return for a sum of money paid, or 
promised to be paid to him, or for goods transferred, or to 
be transferred to him, or for the doing, or abstaining from 
doing some act, engages to pay a certain sum in money at 
another time, at a determined place, to the other party in 
the contract. 

It is thus defined by Pardessus: — ^''Le contrat de change 
est une convention par laquelle Tun des contractans s'oblige 
k faire payer une certaine somme d'argent dans un 
lieu determine pour une valeur qui lui est promise ou 
donn^e dans un autre. Get engagement s'execute, soit en 
errant sous le nom de lettre de change ou de billet appel^ 
dans Tusage hUlet A domicile un titre qui donne droit k 
celui qui en sera porteur legitime d'exiger la somme 
d^sign^e, soit en cedant un titre de celle espece, cr^^ par 
un autre, et dont on a la libre disposition" (Pardessus, 
Cours du Droit Commercial, part ii, tit. iv., chap. i.). 
The essential part of this contract is the mandate 
which enables the party to whom it is given to obtain pay- 
ment. The obligant under such a contract is accordingly 
bound (1) to deliver to the other party a bill, payable at 
the time and place, alad for the sum agreed on. The 
bill must have all the requisites of form which are neces- 
sary according to the law of the place where it is made. 
The parties may stipulate that a bill — i.e,, the bill of 
the obligant in the contract, be given; or that a discount- 
able bill be given, which is held to mean a bill with such 
names upon it, and drawn payable at such a period, that 
it will be discounted by a banker ; or that an approved bill 
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be given, which seems to import only a bill to which no 
reasonable objection can be made (Beirs Prin. §§ 105-107). 
The obligant must (2) provide funds in the hands of the 
drawee for the payment of the bill at maturity, or arrange 
that he shall pay the bill, if he have no funds of the 
drawee ; and he must advise (3) the drawee that a bill has 
been drawn upon him, in order that the latter may raise no 
difficulty as to accepting or paying. 

This contract exists independently of the bill of exchange 
to which it gives rise, and is to be distinguished from the 
bill itself and the contracts on the bill. If a bill be not 
granted, notwithstanding a prior agreement to grant one, the 
person who gave the consideration is entitled to sue on the 
original contract for payment of the sum for which the bill 
ought to have been granted. The Act does not deal with 
this contract, but if the contract be invalid at common law, 
its invalidity may be pleaded as fatal to the bill of exchange 
founded on it, in those cases, where value is required, vide 
§ 27. The bill operates a discharge of the counter obliga- 
tion in the contract, but that discharge only takes full efifect 
when the bill has been discharged by payment or renuncia- 
tion, or by the holder of the bill failing to perform certain 
duties imposed on him by law, and so impliedly discharging 
the other party, but it does not so operate where the bill is 
not paid at maturity, Anderson v. M*Dowal, 21st March, 
1865; 3M. 727. Where the bill is not paid at maturity, 
the holder can either sue on the bill, or on the original con- 
tract, if made with him. If the bill be avoided by a material 
alteration, vide § 64, I. Bell's Com. 414, or if it be extin- 
guished by the running of the years of prescription, the 
right to enforce the original contract revives, Sinclair v. 
8inclair,19t\i Dec. 1823, 2 Sh. 600, vide Note on Prescrip- 
tion, note (c) on § 100. In a bill in which the drawer, payee, 
and drawee are all different persons, the original contract 
which gives rise to the bill is that between the drawer and the 
payee ; where the bill is drawn payable to drawer's order, 
the original contract may be either between the drawer and 
the acceptor, or between the drawer and the first indorsee. 
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to whom he delivered it before presentment for acceptance, 
but it will be presumed to be the former. The contract, 
upon which the bill rests, is to be distinguished also from 
the debt due by the drawee to the drawer, and which the 
latter assigns to the payee by drawing the bilL The debt 
due by the drawee of a bill to the drawer, does not con- 
stitute the consideration of a bill drawn payable to a third 
party. If, accordingly the payee have given valuable consider- 
ation for the bill, it will be immaterial that the drawee's 
obligation to accept and his acceptance rest upon an illegal 
or fraudulent transaction, but if the drawee do not accept, 
the assignation completed by presentment will not entitle 
the payee to obtain payment from the drawee, whose debt to 
the drawer is tainted with fraud or illegality, because in 
such a case the holder must prove the existence of a debt, 
using his bill as an assignation of it. If a drawee have 
accepted a bill for an insuflScient consideration, and the payee 
of the bill thereafter takes it in payment of the valuable 
consideration which he has given or promised to give the 
drawer, the bill is one for which valuable consideration has 
been given. Though in a regular bill a contract exists 
independently of the bill, parties may make a bill or note 
which is not founded on any antecedent contract, and such a 
bill will be valid in the hands of a holder for value, although 
there be no value between any of the original parties to it, or 
there is no debt existing between the drawer and the drawee 
or acceptor. Such bills are called accommodation bills. But 
the contracts implied on such bills, and the rights of the holder 
against the parties liable thereon, are the same as in an ordi- 
nary biU. 

The contracts on a bill are (1) that of the acceptor who ContractBona 
engages to pay the sum in the bill ; (2) that of the drawer 
who engages that the drawee will accept and pay, and that 
he will pay in the event of the drawee's failure to accept 
and pay ; (3) that of an indorser (whether one to whom 
the bill has been indorsed, or an indorser per aval), who 
engages that the drawee will accept and pay, and that he 
will pay his indorsee and any subsequent holder the sum in 
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the bill in the event of the drawee not accepting and paying, 
vide §§ 54, 55. 
Cheques. Cheques are bills of exchange drawn on a banker, payable 

to bearer or to order, and, subject to the provisions of §§ 60, 
74, and 82, are regulated by the same rules as other bills. 
Promissory Promissory notes, though distinct documents in point of 

^°*^'- form, are in their essentials identical with bills of exchange, 

and may be described as bills in which the drawer and accep- 
tor are the same person. The contract of the maker of a note 
is an engagement to pay the payee the sum in the note. 
Bequisitesof The Act defines the formal requisites of a bill in § 3, and 
biUsandnotes. ^^^^^ ^^ ^ ^^^^ .^ g gg ^ document which complies with 

these definitions is a bill or note, although the parties have 
described it by a diflferent name. It is entitled to the 
privileges, and subject to the disadvantages attached by 
law to bills and notes. 
Privileges of a The privileges are : — (1.) A bill or note, whether in re 
Tnercatorid or not, is probative if signed by the parties liable 
thereon, without any of the statutory requirements as to 
authentication. Bills do not require to be signed in the 
presence of witnesses, and the signatures of a party to them 
may be adhibited by any person by or under authority of 
the party, vide § 91. (2.) Bills and notes are negotiable. 
They pass from holder to holder, either by delivery if pay- 
, able to bearer, or by indorsement and delivery if payable to 
order. An assignation is implied by such delivery or indorse- 
ment of the holder's rights in the bill. In addition, the 
holder not merely acquires the right to sue in his own name 
on the bill, but he may also enforce the bill against all 
parties liable thereon, without being exposed to a challenge 
of his title as defective on grounds which would be fatal to 
a claim at the instance of the person from whom he has 
taken it, or to defences available to prior parties among 
themselves, provided that he has acquired the bill in 
such circumstances as to come within the definition of a 
holder in due course, as given in § 29. The privilege of 
negotiability also includes that of being able to give a valid 
discharge to the person paying the holder in due course, and 
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of being able, though the holder's own title be defective, to 
negotiate a bill to a holder in due course, with a good and 
complete title, vide § 38. (3.) The presumption that the sum 
in the bill is due to the holder, can, in the general case, be 
rebutted only upon the debtor consigning the sum, or finding 
caution to such extent as may be fixed by the Court, but the 
proof that the sum is not due, is not now limited to writ or 
oath of the holder, vide § 100 ; and bills are thus deprived 
of one of the privileges to which lawyers and bankers in Scot- 
land used to ascribe the great security of bills, and the credit 
whidi they obtained. (4.) The holder is primd facie deemed 
to have given value for a bill, whether it bears to have 
been granted for value or not, vide § 30, except in the cases 
there mentioned, and if it is proved that he gave no value, 
he can support the bill by showing that some prior party to 
him gave value, iu which case the acceptor, and all parties 
prior to the person who gave value therefor, are liable to 
him if they have no other defences to rely on. (5.) Pre- 
sentation of the bill to the drawee operates, according to the 
law of Scotland, as an intimated assignation of the sum for 
which the bill is drawn in favour of the holder, to the extent 
to which the drawee has funds belonging to the drawer in his 
hands, whether the drawee is under obligation to the drawer 
to accept or not, and whether the drawer has countermanded 
the order or not, vide § 53 (2). (6.) By Scottish statute 
law it is competent for the holder of a bill to use summary 
diligence against the parties liable on the bill, provided that 
the bill is ex fade unexceptionable, and that he has taken 
the requisite steps to avail himself of the statutes, vide § 98, 
and note thereon ; and in England summary procedure in 
the case of bills and notes is provided by 18 & 19 Vict. c. 
67 (see Appendix), and in Ireland by 24 & 25 Vict. c. 43, 
and 25 & 26 Vict. c. 23. 

The disadvantages attached by law to bills and notes are. Disadvantages 
(1.) Inland bills and notes, with certain -exceptions in favour ^u^ 
of bills payable on demand and bank notes issued by bankers 
licensed to issue such notes, must be written on stamped 
paper, and if not so written are null. An unstamped inland 
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Prior con- 
tracts. 



Letters of 
credit. 



bill cannot be after-stamped, except in the case where a bill 
or note has been written on paper bearing an impressed stamp 
of sufficient amount but improper denomination. Foreign 
bills cannot be negotiated or paid without affixing adhesive 
stamps of sufficient amount, vide 33 & 34 Vict. c. 97, § 51. 
(2.) Bills and notes, with the exception of bank notes, prescribe 
in six years from and after the term at which they become 
exigible, and the holder thereafter is limited to writ or oath 
in establishing the debt on the bilL (3.) The holder loses 
his right of recourse against the drawer and prior indoners, 
for payment of the sum in the bill, which the drawee has 
failed to pay, if he has omitted to take the steps and give 
the notices which the Act makes necessary, vide §§ 39-c2. 

The Bills of Exchange Act does not deal with the con- 
tracts to draw, accept, or indorse bills, nor with the docu- 
ments in which these contracts are expressed. The principles 
applicable to the interpretation and enforcement of these 
contracts are widely different from those enacted by this 
Act .with reference to bills and notes. The stringent re- 
quirements of the Act as to the form and negotiation of bills, 
have not been found necessary in regard to the writings 
embodying these contracts ; and, on the other hand, some 
of the privileges attached to bills do not belong to them. The 
most important of the writings relating to these preliminary 
contracts are letters of credit, which play an important part 
in modem commerce, and have enabled parties to use bills 
of exchange in circumstances when, without such documents, 
their use would have been difficult if not impossible. A 
short account of the law applicable to them may not be out 
of place in this introduction. 

Pothier, in his " Traits du Contract de Change," pt. ii. art. 
2, § 3, thus describes letters of credit, and the obligations to 
which they give rise : — " II y a," he says, "une espfece de re- 
scription qu*on appelle lettre de credit par laquelle un mar- 
chand ou banquier mande k son correspondant dans un autre 
lieu de compter k la personne ddnomin^e dans la lettre 
Targent dont elle temoigne avoir besoin. On donne ces sortes 
de lettres de credit k des personnes qui voyagent, pour qu'elles 
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n'aient pas la peine de porter trop d'argent avec elles. Ces 
lettres sont quelquefois illimit^es, quelquefois limit^es k une 
certaine somme. Elles ne contiennent qu'un seul mandat, par 
lequel celui qui a ^crit la lettre charge celui k qui elle est 
adress^e de compter la somme k la persomie denomin^e. 
Le porteur de la lettre n'est point cens^ se charger de re- 
cevoir, il n'use de la lettre que selon son besoin, et autant 
que bon lui semble, et il ne contracte d*obligation qu'en 
recevant Fargent, qui est Tobligation du contrat de pr^t, qui 
se fait par la numeration qui lui est faite de Targent." 
Letters of credit are, then, mandates, by which authority is 
given to a correspondent to pay to a particular person either 
a sum named, or any sum up to a certain amount, or any 
sum which he may require. They may, however, be ex- 
pressed in many different ways, and subject to qualifications 
other than those relating to the amount to be advanced. In 
the first place, they may be either general or special. A 
general letter is addressed to no person either named or 
described, but contains a request to any one to whom the 
letter may be shown to give credit to the person in whose 
favour the letter is conceived. Such letters are sometimes 
in the form of a request to cash the drafts of the named 
holder or payee drawn upon the grantor of the letter. Some- 
times the letter is addressed to the grantee, and contains 
an undertaking to accept or pay bills drawn by him. Where 
the amount for which bills may be drawn is limited in the 
letter of credit, there is generally a memorandum desiring the 
persons who take bills drawn on the grantor to indorse the 
amount of the bills so drawn on the letter of credit. The object 
of this is to prevent the holder making use of the letter 
after he has exhausted his credit, and is for the prevention 
of fraud on the public, and not on the grantor ; for the 
grantor is only liable to the extent of the credit given by 
him, and the failure to indorse will not render him liable to 
innocent third parties who have been induced to advance 
money after the credit has been exhausted. The order of 
presentation to the grantor will decide what drafts he must 
honour, under his obligation in the letter of credit, in cases 
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where the amount of the credit has been exceeded, and the 
sums have not been indorsed on the letter. Special letters, 
on the other hand, are addressed to particular persons, or to a 
number of persons successively, or to a class of persons — e.g., 
the correspondents of a bank. No one else is entitled to give 
credit on such letters, and if any one not named or described 
cashes drafts upon the grantor of the letter, he takes his 
risk of the drawer not putting the banker in funds to meet 
the draft ; while, if the person to whom the letter is 
addressed cashes the holder's drafts, the grantor is bound to 
accept and pay them, although the drawer may have 
become bankrupt, because the grantor has engaged to accept 
the drafts, which he has allowed to be drawn in terms of the 
letter of credit. Letters of credit are also according to their 
tenor described as open credits, document credits, marginal 
credits, and circular notes. Open credits do not express any 
qualification of the right of the payee to obtain cash for his 
drafts. Qualifications are often inserted, and most frequently 
by way of a proviso that the drafts are only to be cashed 
when drawn for the price of goods, and when presented with 
bills of lading and other shipping documents referring to 
these goods attached. Such letters are called document 
credits, and the banker who issues them has not necessarily 
any funds of the drawer in his hands. The banker's profit 
lies in the discount upon which his correspondent cashes the 
drafts, or in the commission he charges for accepting the drafts 
so drawn, and his security against loss is the holding of the 
bill of lading and policy of insurance, which are forwarded 
to him by his correspondent with the draft for acceptance. 
Marginal credits, or marginal bills as they are sometimes 
called, are in the form of a bill of exchange addressed to 
some banker, the signature, sum, and date being left blank. 
In the margin is a note requesting the person to whom the 
bill may be presented to cash the bill of exchange, which he 
will find alongside of the note, and to the extent of a stim 
named. Circular notes are letters of credit accommodated 
to the requirements of travellers. They are addressed to 
the correspondents of the banker abroad, who are named in 
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a separate letter called a lettre dHndication. In the case 
of an ordinary credit, the banker advises his correspondent 
that he has granted such a letter in favour of a particular 
person, whose signature is sometimes enclosed for compari- 
son, but circular notes may be presented to any one of a 
large number of correspondents. If letters of advice were 
sent to them all, the labour would be great, and to a large 
extent useless. Accordingly, the letter of advice is intrusted 
to the traveller to present when he wishes to cash a circular 
note, and in order to guard against forgery he appends his 
signature to the lettre d/indication^yvhichsiho states the terms 
upon which he is to be entitled to draw on the issuer of the 
circular notes. The mandate in a circular note is to cash 
the draft of the traveller at so many days' sight upon the 
banker for the precise sum named in the note. This draft 
must be drawn upon the back of the note, where a blank 
form of bill is printed. The traveller, or the correspondent, 
strictly speaking, ought to fill up this blank before signing, 
but the usual practice is for the traveller to indorse the 
circular note, and his doing so is authority to the corre- 
spondent to fill in the blanks of the draft above his 
signature. The traveller's liabilities are, of course, the same 
whether the draft is filled up before or after his signature 
is indorsed on the note. In all the forms of letters of credit 
already mentioned the letter is handed by the granter to the 
payee for presentation, but it is common for a banker 
to open a credit for a customer with a banker in another 
town, or abroad, and instead of giving a letter of credit to 
his customer, to write himself to the other banker, instruct- 
ing him to honour the draft of the customer or of a 
correspondent of the customer. A large portion of the 
foreign trade of the country is carried on by means of such 
credits, and bankers derive considerable profits from the 
percentage which they charge for accepting bills on behalf 
of their customers. 

The rights and liabilities arising out of letters of credit obligations 
now fall to be considered. The granter of a letter of credit S'c^tf^" 
undertakes a two-fold obligation ; first, to the granter, and 
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second, to his correspondent. The grantee is entitled to 
expect that his drafts drawn in conformity with the letter of 
credit will be honoured by the correspondent to whom the 
letter is addressed, or by the grantor if the obligation in the 
letter is such ; and if the correspondent or the grantor fails 
to cash the drafts, or to accept and pay the drafts drawn 
upon him, the grantor of the letter will be liable in damages 
to the grantee. Thus in the case of Prehn v. Royal Bank 
of Liverpool, L. R. 5, Ex. 92, the defendants undertook to 
accept bills drawn by the plaintiffs* foreign firm to the extent 
of £20,000, and expressed this obligation in a letter, the 
terms of which were complied with by the plaintiffs. The 
bills were accepted by the defendants, who were provided 
with funds by the plaintiffs sufiBcient to meet the bills. 
Before, however, the bills became due, the bank suspended 
payment, and intimated to the plaintiffs that the bills would 
not be paid. In order to save the cost of re-exchange, the 
bills having been indorsed to third parties, the plaintiffs 
arranged with M. & Co. to accept the bills for honour of the 
drawers, and paid them £568 of commission for so doing. 
The plaintiffs also incurred £44 for notarial, and £97 for tele- 
graphic expenses. The latter expense was necessary in order 
to communicate the arrangements made, and to prevent the 
bills going back to the foreign port. The Court of Exchequer 
held that the plaintiffs were entitled to these sums in name 
of damages for the breach of contract by the bank. 

Again, in the case of in re Agra Bank ex parte Tondeur, 
L. R 5, Eq. 160, where the letter issued was a document 
credit, the same principle was acknowledged, though the 
claim for damages was disallowed on the ground that the 
suspension of payment by the bank before there was time 
for the letter of credit to be used was not a breach or 
repudiation, inasmuch as permission might have been given 
to the liquidators under the winding up of the bank to 
negotiate the bills. Here the agents of the grantee of the 
letter, when they found that the bank had suspended 
payment, made no use of the letter, but raised money 
independently of it, and at a considerable cost. Vice- 
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Chancellor Wood pointed out that the only question was, 
"Have the bank refused to complete the contract, or 
disabled themselves from performing it?" The bank's loss 
of credit caused by its suspension was no more a ground for 
claiming damage than if it had been occasioned by the 
prevalence of disastrous rumours, and if the grantee's agents 
had been obliged to pay more in the way of discount than 
was originally expected. In short, the banker does not 
guarantee that his credit will remain good, but undertakes 
that he or his correspondent will accept the grantee's draft, 
and he is liable in damages for failure to perform this 
undertaking. Where the grantee of a letter of credit has 
paid the amount to his banker, he is entitled to recover the 
same from the banker in the event of the drafts of the 
payee not being honoured, or of the banker repudiating his 
liability under the letter. The granter cannot defend 
himself by producing merely the letter of credit. He must 
produce a draft or drafts by the payee. If he or his corre- 
spondent has paid upon a forged draft, he cannot set up the 
amount so wrongly paid against the grantee's claim for 
repetition. This was settled by the case of Orr and Barber v. 
Union Bank of Scotland, 31st Jan. 1852, 14 D. 395, rev, 
1 M'Q. 513, in which the obligations arising out of the grant- 
ing of such letters were considered with great care and delib- 
eration. The view arrived at by the Court of Session, adverse 
to the relevancy of the pursuers* case, when the cause was 
for the fourth time in the Inner House, was set aside by the 
House of Lords, and the above propositions laid down. 

The facts of this case were as follows. Campbell paid 
into the Union Bank of Scotland £460, 9s., and in return 
received a letter of credit addressed to the Manchester and 
Liverpool District Banking Company in favour of Orr and 
Barber, a Liverpool firm, who were creditors of Campbell. 
Campbell transmitted the letter to Orr and Barber, both of 
whom were absent when the letter arrived. The letter con- 
taining the letter of credit was opened by their clerk, who 
drew a cheque upon the said bank for the amount, forged 
Orr and Barber's signature, and presented the forged cheque 
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with the letter, of credit to the bank^ by whom it was paid. 
The clerk absconded with the money. The Liverpool bank 
declined to pay a second time to Orr and Barber, who then 
demanded payment from Campbell's representative, who 
admitted his liability. An action was then raised in name 
of Orr and Barber and of Campbell against the Union Bank, 
in which, after much discussion, it was held that the 
pursuers had no claim against the Union Bank, on the 
ground that the Union Bank had fulfilled its obligation by 
opening a credit with a solvent party, and putting him in 
funds to meet Orr and Barber's drafts, and that it was no 
ground of action to allege that the Union Bank's corre- 
spondent declined to honour Orr and Barber's drafts, and at 
any rate that the pursuers were bound to produce the letter of 
credit dishonoured or unpaid before repetition of the sum 
paid for it could be claimed from the Union Bank. This 
last proposition practically resolved itself into this, that the 
pursuers must sue the Liverpool bank either for payment of 
the amount of the credit, or for recovery of the document 
itself, on the ground that it had been acquired without titla 
The first of these courses could not be adopted, as by the 
law of England no action lay against the Liverpool bankers, 
because there was no privity of contract between them and 
either Orr and Barber or Campbell. The letter of credit 
might perhaps have been recovered, but it seemed unneces- 
sary to put the pursuers to the risk of a litigation to recover 
a document, the absence of which was perfectly accounted 
for, and which was really not required by the pursuers. 
The terms of the letters of credit were admitted, and the 
Liverpool bank had refused to honour Orr and Barber's 
drafts drawn in accordance with it. All that the pursuers 
required to prove was this refusal, and that they were ready 
to do. The pursuers accordingly appealed to the House of 
Lords, where the judgment of the Court of Session was 
reversed, and the relevancy of the action sustained. Lord 
Chancellor Cranworth said : *' The Union Bank must show 
either that the Liverpool bank actually paid the draft of Orr 
and Barber when called on to do so pursuant to the letter of 
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credit, or else that they did something which, as between 
them and Orr and Barber, they are entitled to treat as 
equivalent to payment. It is certain that they did not pay 
the draft of Orr and Barber, and the only question therefore 
is on the other alternative, whether the payment which they 
made on the forged cheque is a payment which they are 
entitled to consider as valid between them and Orr and 
Barber. Payment on a forged cheque or order is not of 
itself any payment at all as between the person pajdng and 
the person whose name is forged. 1£ then the Liverpool 
bank cannot- set up the payment which they made on the 
forged cheque, it follows of necessity that the present claim 
of the appellants is well founded, for they can have no pos- 
sible remedy against the Liverpool bank, between whom and 
them there is no privity whatever. The Union Bank have 
given to Orr and Barber a credit on the Liverpool bank, but 
that bank will not honour their draft, so that the parties are 
necessarily thrown back on those with whom the money was 
originally lodged, and whose contract has not been performed,'* 
1 M'Q. 513, 521. This case was prior to the passing of 
16 & 17 Vict. cap. 59 (1853), the 19th section of which 
protects bankers p^^ying on a forged indorsation of a draft or 
order, but the liability of the Union Bank would not have 
been thereby taken away. What was forged was not an 
indorsation, but a signature to a draft, and a banker paying 
a forged draft has no protection. 

In the subsequent case of The Caledonian Insurance 
Company v. British Linen Company, 21 D. 1195, 
4 M'Q. 107, also arising before 1853, the agent of the 
insurance company obtained payment of a letter of credit 
addressed to a coimtry agent of the bank by forging the 
signature of the payee on the back of the letter of credit. 
The bank was obliged to pay over again, but apparently the 
result would have been different if the payment had occurred 
subsequently to the passing of the Act. Although the 
document was expressed as a letter of credit requesting the 
bank agent to honour the payee's drafts, it was in substance 
nothing more than a draft payable by an agent of the bank. 
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and did not oblige the payee to draw cheques upon the 
bank in order to obtain payment. An indorsation was suffi- 
cient to entitle the payee to receive the money, because it 
was not intended that the bank agent on paying the sum in 
the letter of credit should be the payee of a bill of exchange, 
or hold any other position than that of agent. If, however, 
under such a letter of credit a bank agent were to pay on a 
separate cheque or draft, the signature to which was forged, 
the Act would affi)rd no protection either to him or his 
principals. A correspondent cashing a circular note on a 
forged signature is not protected by the Act, because it is 
not an indorsation in the sense of the Act, Confians Quarry 
Co, V. Parker, L. R. 3, C. P. 1. Although the bank 
remains Uable where payment has been made on a forged 
draft, there may be cases in which its liability may be dis- 
charged by the negligence of the holder or payee. Young v. 
Orote, 4 Bing. 252 ; Orr and Barber v. Union Bank, 
8upra; Caledonian Insurance Company v. British Linen 
Company, supra. 
Obligation on The. obligation on the grantor of a letter of credit to 
Ster of^credit repay the amount paid for it is however not absolute, and 
to repay. without qualification. In many cases he cannot be required 
to repay at once — e.g,, where he has put his foreign corre- 
spondent in funds to meet the drafts which it is expected 
will be drawn in pursuance of the credit. After the lapse 
of a reasonable time, varying according to the distance of 
the place at which the credit is to be operated on, the 
grantor will, of course, have to repay, because he cannot be 
allowed to keep money which he only received for a special 
purpose. Again, there are circumstances in which the payee 
can only demand repetition on giving a sufficient indemnity. 
It has been already pointed out that the payee or the obtainer 
of a letter of credit is not bound to produce the letter dis- 
honoured or unpaid in order to succeed in his claim for 
repetition, vide p. 14, but he must show what has become of 
the letter, and also that there is no possibility of a claim under 
it being made at any time. If he cannot do this he must 
give an indemnity to protect the banker against the con- 
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sequences of a valid claim being made upon him. This 
is well illustrated by The Conflans Stone Qv/irry 
Company Limited v. Parker, for the National Bank, 
L. R. 3, C. P. 1, the facts of which were these : — A 
director of the plaintifiFs' company paid into the National 
Bank £80, and in return received eight circular notes for 
£10 in favour of B., the company's agent at Paris, along 
with " a letter of indication." The notes and letter were 
in the usual form. The letter of indication arrived safely. 
The notes were lost or stolen in the course of transmission 
to B., and were never in his hands. The plaintifiFs claimed 
repayment of the £80 from the National Bank, and tendered 
the letter of indication. The judgment of the Court was 
delivered by Chief-Justice Bovill, who said : " The option to 
have back the money from the banker cannot be exercised 
so long as the holder of the circular notes retains the power 
of procuring cash thereupon from the banker's correspond- 
ents, in other words, that the circular notes must in all 
ordinary cases be returned to the banker, and that he can- 
not be called upon to return the amount so long as the 
notes are outstanding, so that he may also be called upon 
to pay a correspondent who has cashed them. In this 
respect it seems impossible that the secondary inferred 
obligation to return the money, if the circular notes be not 
used, can be larger than the primary express obligation that 
the notes shall be cashed if produced to one of the indicated 
correspondents. Was there then, and is there in this case, 
a possibility that the bank may be called on to pay these 
notes ? We think there was, and is ; and that the existence 
of such liability is inconsistent with an obligation to return 
the money. If the circular notes should turn up, and get 
into B.'s hands, it would be in his power, if he were a dis- 
honest man, to procure them to be cashed by any of the 
indicated correspondents of the bank, who would thereupon 
have recourse against the bank. The possession of the. 
letter of indication does not preclude this. The corre- 
spondent who cashes a circular note ought to, and commonly 
does, for his own protection, look at the letter of indication 

c 
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for the purpose of identifying the holder of the circular note; 
but his doing so is not made a condition precedent." It was 
accordingly held that there was no obligation on the bank to 
refund simpliciter, and the plaintiffs were non-suited. The 
difference between this case and the cases of Ott Jk Barber 
and the Caledonian Insurance Company is that in the two 
latter the letter of credit had been given up. Payments 
had been made which were held to be bad, but there was 
no possibility that the banks or their correspondents could 
be made to pay over again on the letters of credit. There 
was thus no occasion for an indemnity. On the other hand, 
there may be cases in which a banker would be bound to 
refund without receiving an indemnity, or at any rate with- 
out receiving any very substantial indemnity. For example, 
where there is conclusive and unimpeachable evidence that 
the letters of credit have not been used, and never can be 
used— 6.^., from their having being destroyed, although they 
have not come to the hands of the banker or his correspond- 
ents. 

The obligations of the granter of a letter of credit towards 
the person giving credit on it are the same in the case of a 
general and of a special letter. In either case the granter 
must strictly fulfil his obligation, and reimburse the persons 
who have advanced money or accepted bills upon the 
strength of the letter. Although a letter of credit is not 
negotiable, and not even transferable where its amount has 
not been paid to the granter, a contract is thereby consti- 
tuted to the benefit of which all persons taking and paying 
bills on the faith of it are entitled without regard to the 
equities between the granter and the payee. Thus, if after 
a letter of credit entitling A. B. to draw on a bank has been 
granted, A. B. becomes indebted to the bank, he cannot, 
on bringing back the letter of credit to the bank, claim 
repayment of his deposit, but if he has drawn bills under 
the letter of credit, even after he has become indebted, the 
holders or indorsees of the bills will be entitled to payment 
from the bank. They must of course show that they took 
the bills in reliance on the letter of credit, which will pro- 
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bably be presumed in the case of a special letter, and in the 
case of a general letter will be most clearly shown either 
by a reference to the credit on the face of the bills, or by 
the indorsation on the letter of credit of the amounts for 
for which the bills were drawn. The liability of the bank 
in either case depends on the same considerations. Where 
a special letter of credit is granted, a contract is entered 
into between the bank and the correspondent who is named, 
and it would be vain to suggest that the bank could plead 
compensation on a debt due by the payee against the corre- 
spondent, because the banker's engagement to honour the 
payee's draft is made directly with the correspondent. The 
letter of credit may be, and in most cases is, presented 
by the payee at the time when he draws the bills, but the 
letter of credit may be transmitted through the post, and 
however it may reach the correspondent, a contract is at 
once made between the bank and the correspondent quite 
independent of the relations of the payee with the bank. 
A general letter, or a letter addressed to the payee, engaging 
to honour his drafts, at first sight appears as if it were in a 
somewhat different position, and as if the payee could only 
assign the benefit of it subject to any claims which the bank 
may have against him. In reality, however, such letters 
fall under the same rules as special letters. The payee, 
strictly speaking, does not assign a general letter of credit. 
He has implied authority from the granter to band it to 
any one, and thereby to make a contract between that person 
and the granter, by which contract the granter becomes bound 
to the person who advances money or takes bills on the faith 
of it. There is, besides, the practical consideration that the 
utility of such letters would be entirely destroyed if persons 
acting on the faith of them could not be certain that the 
payee's drafts would be honoured by the granter, in re Agra 
and Ma8teT7n/in*8 Bank ex parte Asiaiic Banking Corpor- 
ation, L. R 2, Ch. Ap. 391. 

The person who obtains a letter of credit is bound, in the 
first place, to put the granter in funds to meet the drafts 
which are to be made upon him, and secondly, he is liable 



20 INTRODUCTION. 

to the correspondent or other person who discounts his 
drafts upon the faith of the letter, and if the grantor of the 
letter fails to accept or to pay the drafts made upon him, 
the payee of the bills has at once recourse against the 
drawer, whose liability Is that of an ordinary drawer of a 
bill of exchange. In some cases the grantee of the letter of 
credit incurs no liability to the foreign correspondent by 
operating on it, I. Bell's Com. 389 ; but this is so, probably, 
only where the grantee has purchased the letter from the 
banker, and the letter of credit, though expressed as a credit, 
is in substance a draft upon the correspondent, to whom it 
is addressed, and not a mere request to cash drafts by the 
payee upon the grantor, nor an undertaking that such drafts 
shall be duly honoured by the grantor. Letters of credit 
jure not negotiable, but they may be indorsed for value, and 
the indorsation is taken as authority to draw upon the 
banker named in the letter of credit. The indorsation by 
the payee, if for value, operates as an irrevocable mandate, 
and one, moreover, which is not cut down by the supervening 
bankruptcy of the payee. When a letter of credit is thus 
indorsed, the person who takes it is liable to all the equities 
which can be pleaded against the payee. This is a 
diflferent case from that of in re Agra and MaatermarCs 
Bank already cited, where a person cashing a draft drawn in 
pursuance of a letter of credit was held not to be affected 
by claims of compensation which could have been pleaded 
by the grantor against the grantee of the letter. Here the 
payee assigns the right of receiving money payable to him, 
and as letters of credit are not negotiable, the assignee t^es 
it, subject to all exceptions. After, however, it has been 
assigned the assignee is not liable to have his right cut 
down by the bankruptcy of the assignor, for the indorsation 
prior to the bankruptcy has conveyed to the assignee what- 
ever right the payee of the letter had, Struihers v. Commer- 
cial Bank, 27th Jan. 1842, 4 D. 460, 

The holder of a letter of credit is not obliged to make 
use of it, and in the event of his not requiring to make the 
drafts specified or authorised by the letter of credit, and on 
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giviog reasonable notice of his electing not to use it, he is 
entitled to require repayment of the amount of the letter of 
credit, if he have paid money into his bankers for it, 
subject to the conditions already noticed, as to the produc- 
tion of the letter of credit, Conflans Quarry Co. v. Parker, 
li. A. 3^ C P. 1. 

The correspondent to whom a special letter of credit is 
addressed is boimd to cash the drafts made thereupon, if he 
have arranged with his principal that credits may be opened 
with him. K he fails to do so, and his principal is con- 
demned in damages, he will be obliged to relieve his princi- 
pal, on the same principle by which a drawee who has 
wrongfully refused to accept is boimd to relieve a drawer of 
damages he may have had to pay to a payee in consequence 
of the non-payment. It is more difiBcult to say whether a 
correspondent could be sued by the payee of a letter of 
credit for payment. The law of England would refuse such 
a claim, Orr & Barber v. Union Bank, 1 M'Q. 513 ; but 
in the same case the Judges of the Court of Session 
expressed their opinion that a correspondent in Scotland 
could certainly be sued, if the money to meet the payee's 
drafts had been transmitted to him, and that he must 
be taken as holding it for the use of the payee. He would, 
however, not be liable to the payee, if there were no funds 
of the granter in his possession, unless he had engaged 
to the payee to cash his drafts under the letter of credit. 
The correspondent is entitled to look to the granter for 
reimbursement of his advances, and acceptance and pay- 
ment of the drafts, which he has cashed in pursuance of the 
letter of credit, but he may deprive himself of this right by 
failing to observe the terms in which the credit is to be 
given. If he treat a document credit as if it were an open 
credit, and cash drafts without requiring the bill of lading 
to be endorsed to him, he has exceeded his mandate, and 
has no claim for reimbursement. On the other hand, he is 
not bound to inquire whether there are any other conditions 
than those set forth in the letter of credit. Thus where a 
foreign banker cashes drafts on a marginal credit, it is not 
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relevant to all^e that he ought to have inqaiied whether 
it is not reaUy a document credit, though expressed without 
any qualification. But if the banker know that the letter 
of credit is really a document credit, though not so expressed, 
he is bound to act on that knowledge and he cannot disre- 
gard it except at his peril, ilaiUand v. Chartered Mercantile 
Bank of India, London, and China, 2 Hem. and Mill, 440. 
Letters of credit require to be stamped, with the exception 
of such as pass between bankers directing the payment of 
any sum of money, the same not being payable to bearer or 
to order, and such letter not being sent or delivered to the 
person, to whom payment is to l)e made or to any person on 
his behalf, and letters ef credit authorising drafts to be 
drawn out of the United Kingdom payable in the United 
Kingdom. General, no less than special, letters of credit 
require to be Ftamped, Waterson v. Edinburgh is Glasgow 
Bank, 20 D. 642. 
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CHAPTER LXL 

An Act to codify the Law relating to Bills of Ex- a.d. 1882. 
change. Cheques, and Promissory Notes. — [18th 
August, 1882.] 

T3E it enacted by the Queen's most Excellent 
"'^■^^ Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the 
authority of the same, as follows : — 



§1. 



PART I. 

Preliminary. 

1. This Act may be cited as the Bills of Exchange short title. 
Act, 1882. 

This Act which came into operation on 18th August, 1882, 
applies to the United Kingdom of Great Britain and Ireland. 

2. In this Act, unless the context otherwise interpretation 

of terms. 

requires, — 

"Acceptance" means an acceptance completed by 
delivery or notification (a). 

" Action " (6) includes counter claim and set off (c). 

"Banker" includes a body of persons whether 
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§ 2. incorporated or not who carry on the business of 
banking. 

"Bankrupt" includes any person whose estate is 
vested in a trustee or assignee under the law for the 
time being in force relating to bankruptcy. 

" Bearer means the person in possession of a bill or 
note which is payable to bearer (d). 

" Bill " means bill of exchange, and " note " means 
promissory note (e). 

" Delivery " means transfer of possession, actual or 
constructive, from one person to another (/). 

" Holder " means the payee or endorsee of a bill or 
note who is in possession of it, or the bearer thereof (g). 

"Indorsement" means an indorsement completed 
by delivery. 

" Issue " means the first delivery of a bill or note, 
complete in form to a person who takes it as a holder. 

"Person" includes a body of persons whether 
incorporated or not. 

" Value " means valuable consideration (h). 

"Written" includes printed, and "writing" in- 
cludes print. 

(a.) Vide % 21. 

(b.) A claim in a xuultiplepoinding is equiyalent to an 
action. 

(c.) Compensation. 
(d.) Vide ^8(3). 

(e.) Bill includes cheque, vide 73, and promissory note in- 
cludes bank note. 

(/.) J'ide § 21. A deed is constructively delivered, when, 
though it remains in the actual possession of the grantor, or 
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of a party selected by him, it is held so to remain for the ^ 3. 

behoof of the grantee, Aiiderson v. Robertson^ 21st Feb. 

1867, 5 M. 503 ; Miller v. Mill&iy 27th June, 1874, 1 R 
1107. 

{g.) A bearer is only a holder, when the bill of which he 
is in possession, is payable to bearer. 
(A) Vide % 21. 

PART 11. 

Bills of Exchange. 

Form and Interpretation. 

3. (1.) A bill of exchange is an unconditional order bui of ex- 
in writing, addressed by one person to another, signed d& 
by the person giving it, requiring the person to whom 
it is addressed to pay on demand, or at a fixed or 
determinable future time, a sum certain in money to 
or to the order of a specified person, or to bearer (a). 

(2.) An instrument which does not comply with 
these conditions, or which orders any act to be done in 
addition to the payment of money is not a bill of 
exchange (6). 

(3.) An order to pay out of a particular fund is not 
unconditional within the meaning of this section ; but 
an unqualified order to pay, coupled with (a) an 
indication of a particular fund out of which the drawee 
is to re-imburse himself or a particular account to be 
debited with the amount, or (6) a statement of the 
transaction which gives rise to the bill, is uncon- 
ditional (c). 

(4 ) A bill is not invalid by reason — 

(a.) That it is not dated ; {d) 
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§8. (6.) That it does not specify the value given, or 

that any value has been given therefor ; (e) 
(c.) That it does not specify the place where it is 
drawn or the place where it is payable (/). 

(a.) This subsection defines the essential requisites of a 
bill of exchange, the want of any one of which renders the 
writing not a bill, though it may be capable of being made 
one, vide § 20. A writing which does not possess these 
requisites is not necessarily invalid. It may be capable of 
beiug enforced as an obligation or document of debt, but it 
is not entitled to the privileges of a bill, and is not subject to 
the disadvantages affecting bills and notes, vide Introduction, 
pp. 6-8. 

1. A bill of exchange must be in writing. It need not be 
holograph of the drawer, and may be either wholly or partly 
printed, vide § 2, with the exception of the drawer^s signa- 
ture. The writing may be in pencil, Geary v. Physic^ 6 B. 
and C. 234. 

2. It must contain an order. No particular form is 
required, provided that payment be ordered as a right, and 
not as a favour. This rule is complied with, although the 
order is expressed in terms of courtesy, but not, if the drawer 
merely says that he hopes that the addressee will pay. Little v. 
Slack/ordy M. and M. 171. An authority to make a payment 
is not equivalent to an order, Hamilton v. Spottiawoode^ 
18 L. J., Ex. 393. In this case the writing was expressed 
thus: — **We hereby authorise you to pay on our account, 
to the order of W. G., X6000, at the following periods, 
deducting the amount from the quarterly account for types 
furnished to you, viz., 11th November, &c." The drawee 
returned the writing to W. G. with this indorsement: — "Sir, — 
Having received the foregoing authority from A. B., I under, 
take to make you the payments as above stated." It was held 
to be an agreement and not a bill and relative acceptance. 

3. The order must be unconditional. Thus, as provided 
in subsection (3) an order to pay out of a particular fund — 
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e,g.y out of the proceeds of a particular consignment or § 8, 

remittance, is not unconditional The right of the payee to 

demand payment must not be made dependent on any thing 
to be done by him — e.^., delivery of goods or payment of 
another bill, or on the occurrence of any event, which is not 
certain to happen. If the order bear to be unconditional, 
the document does not lose its effect as a bill, though a 
separate memorandum, not referred to on the bill, be 
executed, by which payment is made conditional. Such a 
memorandum does not qualify the right of a holder in due 
course to demand payment, but will be a good defence against 
an action on the bill at the instance of the payee. A promise 
to pay on a fixed date, or upon any earlier day upon which 
a sum shall be entitled to be paid off or redeemed according 
to the printed conditions indorsed on the writing, is not a 
promissory note. Crouch v. Credit Fonder of England^ L. R. 8, 
Q. B. 374. The addition of the words "as per advice,*' 
which indicates to the drawee, that he is not to accept or pay, 
until the receipt of advice from the drawer, does not make 
the order conditional, but the drawee is not in safety to 
accept or pay until the letter of advice has arrived, Chitty 
on Bills, p. 118; Thomson on Bills, p. 47. 

4. The writing must be addressed by one person, vide § 2, 
to another, who must be named or otherwise indicated, vide 
% 6. The only person entitled to accept is the person to 
whom the bill is addressed, and if there be no address, an 
acceptance is invalid, vide § 17, Walker^ a Tra, v. M^Kirday^ 
7 R., H. L. 85; 5 Ap. Cases, 754; but an address, where there 
is not one on the bill, may be written on, vide § 20. 

5. It must be signed by the drawer. His signature is 
probative without witnesses, whether the bill be in re 
mercatorid or not. It need not be written by the 
drawer's own hand, but may be written on the bill by 
a third person by or under his authority, vide § 91 (1). 
The authority may be proved by parole, vide § 100, 
but in the case of a person who is unable to write 
subscription by a notary or a justice of the peace, in presence 
of two witnesses, in the manner provided in the Convey- 
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gS. ancing Act, 37 & 38 Vict cap. 94, § 41 is probative, and the 

-^ — authority to the notary to subscribe does not require to be 

proved. Subscription by initials was sustained in I'homaon 
V. Shiel, 1729, Mor. 16810, on proof that the party usually 
subscribed by signing his initials, Bell's Frin. 323, and that he 
did subscribe the particular writ^ and this Act does not seem 
to alter the common law rule. There is no provision that 
the name of the drawer is to be signed. Signature by mark 
with the drawer's name signed by another person was 
formerly held to be valid on the same proof as in the case of 
signature by initials, but is now valid under sect. 91 (1). 
Signature by another person under the drawer's authority, 
unless it be a notarial subscription, and signature by initials 
cannot be used as a warrant for summary diligence, vide 
note (a) on § 98. The Bank of England may sign by impress- 
ing the name of their cashier by means of machinery. A cor- 
poration may sign a bill by sealing it with the corporate seal, 
vide § 91 (2), or may authorise its directors or officials to sign 
negotiable documents on its behalf, Clark on Partnership, i. 
231. . In the case of companies incorporated under the Com- 
I)anies' Act, 1862-1880, it is provided by 25 & 26 Vict. c. 89, 
§ 47, that a promissory note or bill of exchange shall be deemed 
to have been made accepted or indorsed on behalf of any 
company under these Acts, if made accepted or indorsed in 
the name of the company by any person acting under the * 
authority of the company, or if made accepted or endorsed by, 
or on behalf of, or on account of, the company by any person 
acting under the authority of the company. 

6. A bill must be made payable either on demand, or 
have no term of payment expressed, in which case it is held 
to be payable on demand, vide § 10 ; or at sijixed time — e,g., 
at 1st January, 1883, during January, 1883, Macfarlane v. 
Johnstone, 11th June, 1864, 2 M. 1210, or at "Whitsun- 
day, 1883. A bill may be made payable at a determinable 
futwre time, vide § 1 1. 

7. The order must be to pay. Any equivalent word may 
be used. Thus ''debit my account" has been sustained, 
SwanY. Bank of Scotland, 8th Dec. 1841, 4 D. 210; and 
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" deliver" or " credit in cash" are equally operative, Chitty ^ 3^ 

on Bills, pp. 110, 111. " '— ^ 

But " account " is not equivalent to " pay," Pirie'a Reps. 
V. Smith, 28th Feb. 1833, 11 Sh. 473. 

8. The order must be to pay a sum of money. Money 
means coin. Sums not exceeding one shilling are payable in 
bronze ; not exceeding forty shillings in silver coins, and all 
sums above foi*ty shillings must be paid in gold, vide 33 Yict. 
c. 10, § 44. 

An order to pay bauk notes is not a bill of exchange, 
ex parte Im£8on, 2 Bose, Bankrupt Cases, 225. Where the 
amount is expressed in a foreign currency, the amount is 
payable in English currency at the stipulated rate of ex- 
chauge, or, if no rate be stipulated in the bill, at the rate 
for sight drafts at the place of payment on the day when the 
bill is payable, vide § 72 (4) ; but it is competent to order a 
sum to be paid only in a foreign currency, or in that of some 
British possession. It must, however, be clear that payment, 
except in the prescribed currency, is forbidden. 

9. The sum must be certain, vide § 9. 

10. The payee must be a specified person, vide § 7, or hearer. 
A bill issued in the United Kingdom must have the above 

requisitea The requisites in form of a bill issued out of the 
United Kingdom, whether payable in the United Kingdom or 
not, are determined by the law of the place of issue, vide § 72 (1 ). 

A writing which complies with the requisites of this section 
is a bill, although it be described by another name, in re 
General Estates Company ex parte City Bank, L. R. 3, Chan. 
Ap. 758. 

(5.) Mere omission of any of these requisites may be 
rectified as provided in § 20, and the writing, if not other- 
wise objectionable then becomes a bill, and in the case of a 
blank stamped paper bearing a subscription, the want of all 
the requisites of a bill may be supplied, vide § 20. If, how- 
ever, the writing contains clauses which do not comply with 
the requirements of subsection (1), or clauses ordering any 
act to be done in addition to the payment of money, it is 
incapable of being made a bill. An instrument, which is not a 
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§ 3. ^^11 ^^ the sense of this Act, may be required to be stamped as 

a bill as defined in the Stamp Act, 33 <& 34 Vict. c. 97, § 48, vide 

Appendix. The validity of instruments which do not comply 
with the requirements of this section depends upon their com- 
pliance with the rules of law affecting different classes of instru- 
ments, but the rules laid down in this Act have no application 
to them. Thus in Crouch v. Credit Fancier ofEnglamdy L. R. 8, 
Q. B. 374, a debenture which was held not to be a promissory 
note, vide supra note (a) (3), was held not to be negotiable, and 
therefore a bond fide holder who had given full value to a thief 
for the debenture (1), could not sue in his own name for the 
sum contained in it, and (2), acquired no right to it by delivery, 
because it is beyond the competency of parties to give in 
England a right to an assignee to sue in his own name, or to 
deprive the owner of the debenture of the right to reclaim it 
from any one to whom a thief has transferred it, even for 
value. The law merchant, which the courts are bound to 
notice, may annex the privilege of negotiability to other 
documents, but recent custom is not sufficient to do so.^ On 
the other hand, in Goodwin v. JRoberts, L. R. 10, Ex. 76, 337, 

1 App. Cases, 476, scrip of a foreign government was held to 
be negotiable on admissions in a special case, that by the 
custom of all the stock exchanges of Europe, scrip is negoti- 
able, and passes by mere delivery to a bond fide holder for 
value. Although parties cannot by agreement make instra-~ 
ments negotiable, which are not negotiable by the law merchant 
or by statute, yet the grantor of obligations payable to bearer 
may by so doing bar himself from stating defences against a 
holder for value, which would have been good against the 
original holder, in re Blakely Ordinance Co,^ L. R. 3, Chan. 
App. 154. See also Diooon v. BoviU, 21st February, 1854, 
16 D. 619 ; 29th July, 1856, 3 M'Q. 1 ; and Merchant Bank- 
ing Company of London v. Fkcenix Bessemer Steel Company^ 
5 Chan. Div. 205, as to iron warrants. 

(c.) Thus in Macfarlane v. Johnston^ 11th June, 1864, 

2 M. 1210, the words "in part liquidation of our debt to you 
of deficiency of 7s. 6d. per £, as per our settlement in Dec- 
ember, 1857," were held a mere reference to the cause of 
drawing, and did not amount to an agreement to pay the 
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whole debt, and in Griffin v. Weatherbyy L. R. 3, Q. B. 753, it § 4. 

was held that the words, " on account of money advanced by 

me to the S. and F. company,'* were merely explanatory of 
the cause of drawing the bill, and did not affect its validity ; 
but where besides mentioning the cause of drawing, words 
are added, which have the effect of making a separate agree- 
ment, the whole bill is bad. Dames v. Wilkinson^ 2 Ferry v. 
Davidson^ 256. 

{d,) In the case of a bill payable after date, the date is 
material, but if issued without a date any holder is entitled 
to insert the true date, vide § 12. An undated bill is not a 
warrant for summary diligence, vide note (a) on § 98. 

(e.) The law of Scotland, differing from the law of Eng- 
land, does not requii^ that value shall have been given for a 
bill, Law V. Humphreys, 20th July, 1876, 3 R. 1192, vide 
§ 27, and note (a) thereon. 

(/) Where it is necessary to prove the consideration, 
place of drawing, or payment, parole evidence is admitted, 
vide § 100. 

4. (1.) An inland bill is a bill which is or on the inland and 
face of it purports to be (a) both drawn and payable ^^^^^* ^^*' 
within the British Islands, or (6) drawn within the 
British Islands upon some person resident therein. 
Any other bill is a foreign bill (a). 

For the purposes of this Act (6) " British Islands '' 
mean any part of the United Kingdom of Great 
Britain and Ireland, the islands of Man, Guernsey, 
Jersey, Aldemey, and Sark, and the islands adjacent 
to any of them being part of the dominions of Her 
Majesty. 

(2.) Unless the contrary appear on the face of the 
bill the holder may treat it as an inland bill (c). 
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^ 5. (a.) The character of the bill is determined, when it is 

drawn, and is not altered on acceptance. Where no place of 

payment is specified in the bill, the address of the drawee 
determines the place of payment, vide § 45 (4). A bill 
drawn in the British Islands upon a person resident there, 
does not become a foreign bill by the fact of the drawee 
accepting it abroad, or in his acceptance fixing a place abroad 
as the place of payment, but the interpretation of the accept- 
ance of an inland bill is determined by the law of the place 
where it is made, vide § 72 (2). 

(5.) This section does not determine whether a bill is a 
foreign bill or not, for the purposes of the Stamp Act, vide 
§ 97 (3 a). Accordingly, a bill drawn in Scotland upon a 
person resident in the Isle of Man is an inland bill, so far as 
the provisions of this Act are concerned, but is a foreign bill 
in the sense of the Stamp Act, Griffin v. Weatherhy, L. R. 3, 
Q. B. 753, vide 33 & 34 Vict. c. 97, vide Appendix. 

(c.) If a bill does not appear on the face of it to be a 
foreign bill, protest is unnecessary in case of dishonour, vide 
§ 51 (2). The drawing of a bill is interpreted according to 
the law of the place where the contract of the drawer is made, 
vide § 72 (2) ; but this subsection gives the holder the option 
of treating a foreign bill which does not appear on the face of 
it to be a foreign bill, as either an inland bill or a foreign bill. 

wb^dif- 5- (■^•) ^ ^^ ^^y ^® drawn payable to, or to the 

tobmS^Ihe order of, the drawer ; or it may be drawn payable to, 

«ame person. ^^ ^^ ^^^ ^^^^^ ^^^ ^^^ ^^^^^ ^^y 

(2.) Where in a bill drawer and drawee are the 
same person (6), or where the drawee is a fictitious 
person or a person not having capacity to contract (c), 
the holder {d) may treat the instrument at his option, 
either as a bill of exchange or as a promissory note (e). 

(a.) A bill drawn payable to the drawee is valid, although 
he does not act in two different capacities — e,g.y a cheque in 
favour of the banker upon whom it is drawn. A bill payable 



I 
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to the drawee may be negotiated by him, either before or § 5. 

after acceptance, but not where the acceptor is or becomes the 

holder of it at or after maturity in his own right, vide § 61. 

(b.) In Scotland where two or more persons carry on dis- 
tinct businesses under different firms, a bill drawn upon one 
firm by the other is not a bill, the drawer and drawee of which 
are the same, 11. BelFs Com. 515, and Creditors of F, & F, 
Forrester v. Sir W. Forbes <lc Co.^ 5th Feb. 1798, reported 
there; but where the same individuals carry on the same 
business under difierent firms, the companies are held to be 
identical, ibid, ; and where the drawer of a bill carries on 
business under a firm of which he is the sole partner, a 
bill drawn by him in his own name upon himself under the 
name of his firm, the drawer and drawee are the same, II. 
Bell's Com. 514, and Nairn v. Sir W. Forbes dc Co,, 25th 
Nov. 1795, reported there. 

(c.) Vide%22. 

{d.) Vide % 2, 

(e.) Where the drawee is a fictitious person, or a person 
not having capacity to contract, presentment for acceptance 
is excused, vide § 41 (2 a), and where he is a fictitious person, 
presentment for payment is dispensed with, vide § 46 (2 b) 
and notice of dishonour is dispensed with, where the drawer 
and drawee are the same, and also where the drawee is a ficti- 
tious person, or a person not having capacity to contract, vide 
§ 50 (2 c). By § 89 (3) the provisions relating to presentment 
for acceptance and acceptance are declared not to apply to 
notes, and in the case of a foreign note, protest thereof is 
not necessary if it is dishonoured, vide § 89 (4). 



6. (1.) The drawee must be named (a) or other- Address to 
wise indicated in a bUl with reasonable certainty (6). 

(2.) A bill may be addressed to two or more 
drawees whether they are partners or not (c), but an 
Drder addressed to two drawees in the alternative, or 

D 
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§ 6. to two or more drawees in succession is not a bill of 
exchange (d). 

(a.) Where the drawee is named but not described, the 
holder will be entitled to prove that the bill was presented 
to the person intended as drawee, although there may be 
several persons of the same name as the drawee ; but if the 
drawee be neither named nor indicated, acceptance will not 
supply the want of the name of the drawee. The case of 
Grierson Y,Earl of Sutherland^ 28th June, 1727, Mor. 1447, is 
thus no longer authoritative, but where a bill wants the name 
of a drawee, the person in possession of it has a primd facie 
authority to fill in the name of any person, vide § 20. 

(b.) If the drawee is not named, he must be indicated with 
reasonable certainty — e.^., "the Secretary of the A. B. Co., 

Edinburgh," or '*the Accountant of the Department, 

London," but an address to " the Executry Estate of C. D." 
is not valid because the drawee must be a person, vide §3(1). 

(c.) It is not necessary that the drawees be connected in 
any way. 

(cZ.) Although a bill cannot be addressed to two drawees 
alternatively, or to two or more in succession, it is competent 
for the drawer to insert the name of a referee in case of need, 
vide § 15, but it must be clearly stated that he is merely a 
referee. 



Certainty 7. (l.) Where a bill is not payable to bearer, the 

to payee. payee must be named or otherwise indicated therein 
with reasonable certainty (a). 

(2.) A bill may be made payable to two or more 
payees jointly (6), or it may be made payable in the 
alternative to one or two, or one or some of several 
payees (c). A bill may also be made payable to the 
holder of an office for the time being (d). 
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(3.) Where the payee is a fictitious or non-existing s 7. 
person the bill may be treated as payable to bearer (e). 

(a.) This section defines what is meant by a specified person 
in § 3 (1). It is not necessary that any description be added 
to the name of the payee, nor that his Christian name be 
given. The want of the Christian name or of a description 
is supplied by possession of the bill, Erskine iii 2, 26. If 
the payee is not named, he must be indicated with reasonable 
certainty. Thus in a bill drawn payable " to my order," the 
signature of the drawer explains these words. The indica- 
tion must bo in the bill itself, and not in a separate writing. 
A bill, for example, payable " to the person named in my 
letter of advice " is not a bill. Where the name of the payee 
is not stated, the person in possession of the bUl has a pHmd 
Jade authority to fill in the name of any person he thinks fit, 
vide § 20, but if there be no blank in which a name can be 
filled in, the writing is not a bilL Thus in Macdonald v. 
Shand, 19th July, 1872, 10 M. 984, the writing ran, "I 
promise to pay on demand XI 00, value received," signed 
A. B., it was held that it was not a promissory note, as it 
wanted the name of a payee, and had no blank for a payee^s 
name, and was struck at by the Act of 1696, c. 25. I^ how- 
ever the payee can be ascertained from the bill or note, 
though not in terms mentioned as payee, the bill or note will 
be valid. In M^Cubhin v. Steplien, 9th July, 1856, 18 D. 
1824, a writing bearing ** Received from A. B. the sum of 
X30, payable on demand," signed C. D., was held to contain 
a promise to pay to A. B. ; see also Green v. DavieSy 4 B. and 
C. 235. 

(5.) A bill payable to two or more payees jointly must be 
presented for payment by or on behalf of all of them, and 
must be indorsed by or on behalf of all of them. A bill 
payable to A. and B. jointly and severally is payable to either 
of them. Where a bill is made payable to a majority or 
quorum of the payees, it may be negotiated or discharged 
either by the whole of them or* by the majority or quorum. 

(c.) This provision alters the common law, Holmes v. 
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§ 7. Jacques, L. R. 1, Q. B. 376; Thomson v. PhUp, 25th Mar. 

— 1867, 5 M. 344. 

{d,) A bill payable to the unnamed holder of an office is 
not a warrant for summary diligence, Fraser v. Bcm/nermcm^ 
21st June, 1853, 15 D. 756, and vide note on § 98. 

(e.) By § 54 the acceptor is precluded from denying to a 
holder, in due course, the existence of the payee. This 
clause, however, renders it unnecessary for any holder to 
show that the acceptor knew that the payee was a fictitious 
person. In England, it was decided that the onerous indorsee 
of a bill drawn payable to a fictitious person, and purporting 
to be indorsed by him, was entitled to sue an acceptor, who 
knew that the payee was a fictitious person, but not other- 
wise. No indorsement of such a bill is necessary. It is 
negotiated by delivery, vide § 31 (2); but if there be no 
indorsement, or if the genuineness of the indorsement be chal- 
lenged, the holder must prove that the payee is a fictitious or 
non-existing person. 

What bills 8. (l.) When a bill contains words prohibiting 

are negotiable. .,.. . . ^ > ^ ^ -% 

transier, or indicating an intention that it should not 

be transferable, it is valid as between the parties 
thereto, but is not negotiable (a). 

(2.) A negotiable bill may be payable either to 
order or to bearer. 

(3.) A bill is payable to bearer which is expressed 
to be so payable, or on which the only or last endorse- 
ment is an endorsement in blank (6). 

(4.) A bill is payable to order (c) which is ex- 
pressed to be so payable, or which is expressed to be 
payable to a particular person, and does not contain 
words prohibiting transfer, or indicating an intention 
that it should not be transferable. 

(5.) Where a bill, either originally or by indorse- 
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ment, is expressed to be payable to the order of a spe- § 8. 
cified person, and not to him or his order, it is never- 
theless payable to him or his order at his option. 

(a.) This section enacts that a bill shall be negotiable except 
where it contains words — (1) prohibiting transfer, or (2) 
indicating an intention that it should not be transferable. 
The law of England, differing from the law of Scotland, held 
that no bill was negotiable which was not drawn payable to 
order. The effect of this rule was to deprive a bill, through 
an accidental omission, of one of its chief characteristics, and 
necessarily led to inconvenience in the mercantile intercourse 
of the two countries. The adoption of the Scotch rule assimi- 
lates the law of England on this point to that of most other 
mercantile countries. The omission of the words " or order " 
is, therefore, not of itself an indication that the parties did 
not intend the bill to be not negotiable. Transfer of a bill 
is prohibited where it is made payable to A. B. only ; and 
where a bill bears to be payable to A. B. for my use, or A. B. 
for collection, it is held to be an indication that the bill is 
not negotiable. If a bill be drawn payable to A. B. or order 
for collection, the payee may indorse it; but the indorsee 
takes the bill subject to the obligation to account to the 
di'awer for the amount received by him when the bill is paid, 
vide § 35. For the rules relating to the negotiation of bills, 
and the rights acquired by the holders of bills, vide §§ 31-38. 

(6.) A bill payable to A. B. or bearer is payable to bearer, 
and the name of the payee may be disregarded. Apparently, 
the holder of a bill with a blank indorsement, followed by 
special indorsemente, may cancel the special indorsements, and 
the bill is then payable to bearer, I. BelFs Com. 428, vide 
§34 

(c.) A bill payable to order may be expressed thus, — "Pay 
to A. B. ; " " Pay to A. B. on order;" or, " Pay to A. B.'s 
order." The effect of these three forms is now the same, and 
in whichever way a bill may be expressed, the payee may sue 
in his own name for payment, or may negotiate the bill by 
indorsing it. 
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§ 9. 9- (!•) The sum payable by a bill is a sum certain 

Sum payable, within the meaning of this Act, although it is required 
to be paid — 

(a.) With interest (a). 
(6.) By stated instalments (6). 
(c.) By stated instalments, with a provision that 
upon default in payment of any instalment the 
whole shall become due. 
(d.) According to an indicated rate of exchange or 
according to a rate of exchange to be ascertained 
as directed by the bill (c). 
(2.) Where the sum payable is expressed in words 
and also in figures, and there is a discrepancy between 
the two, the sum denoted by the words is the amount 
payable {d). 

(3.) Where a bill is expressed to be payable with 
interest, unless the instrument otherwise provides, 
interest runs from the date of the bill, and if the bill 
is undated, from the issue thereof (e). 

(a.) Where no rate of interest is named or legal interest 
is mentioned, five per cent, per annum is implied in inland 
bills, but a higher rate ^ill be allowed in the case of bills 
payable in a foreign country, where a higher rate of interest 
is held to be meant by legal interest, 17 & 18 Vict. c. 90, § 3, 
Fife V. Ferguson, 25th May, 1837, 16 Sh. 1038, 4th May, 
1841, 2 Rob. Ap. 267. The laws against usury are repealed 
by 17 & 18 Vict. c. 90, § 1. This section seems to apply 
only where the amount of interest is either expressed or 
implied to be at a fixed rate, and not where the stipulation 
for interest is qualified by words which render the amount 
of interest payable uncertain. The amount payable is 
to be ascertained from the bill itself; but, apparently, a 
sum payable, with bank interest or at a rate of interest to be 
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ascertained extraneously, is not a sum certain in the sense of § 9. 
the Act. In Morgan v. Morgan^ 20th Jan. 1866, 4 M. 321, — 
it was held that a promise to pay a sum *' with interest at the 
rate which shall be paid on money lent upon first heritable 
security," was not a note, as the sum payable could not be 
ascertained from thewriting itself; and in Tennent y^Crawfurd, 
12th Jan. 1878, 5 R. 435, the same rule was applied where a 
sum was to be paid with bank interest. Where interest at a 
fixed rate was promised, the sums payable were held to be 
certain and the writings to be notes, Vallance v. Forbes, 27th 
June, 1879, 6 R 1099. 

(6.) Vide Macfarlane v. Johnston, 11th June, 1864, 2 
M. 1210; Daviesv, Wilkinson; 2 Perry and Davidson, 256. 

(c.) Where no rate is indicated, the amount payable is 
calculated according to the rate of exchange for sight drafts at 
the place of payment on the day the bill is payable, vide 
72 (4). 

(d,) The sum payable may be expressed either in words or 
in figures. If the bill originally only bore the amount in 
figures, and a different sum in words be filled in, it is com- 
petent to prove by parole, mde § 100, that the bill as issued 
did not contain the words which have been added, and that 
the addition was not made with the assent of the person sued 
on the bill, vide § 64. If, however, the issuer of a bill has 
been guilty of negligence — e.g., by leaving a blank where the 
sum in words has been filled in, he will be liable in a question 
with a holder in due course for the sum so filled in, Grahame 
Y. Gillespie ds Co., 27th Jan. 1795, M. 1453; Pagan v. 
Hunter <lc Wylie, 19th June, 1793, M. 1660. Where, how- 
ever, the sum has been filled in in such a manner as to excite 
suspicion, the bill will be avoided even in the hands of a 
holder in due course. The variance between the words and 
the figures, may amount to notice to a holder that there has 
been an unauthorised alteration. 

Where there is an ambiguity in the sum as written, the 
figures may be looked at to discover what the true sum in 
words is, Gordon v. Sloss, 3rd June, 1848, 10 D. 1129. 
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§ 9. (a.) The date of issue may be proved by parole, vide § 100, 

if the bill be undated ; but if a wrong date has been filled in, 

and the bill comes into the hands of a holder in due coarse, 
interest will be due from the date which the bill bears, vide 
§§12 and 20. If the bill has been issued antedated or post- 
dated, interest runs from the date it bears, vide § 13 (2). 



Bill payable 10. (l.) A bill is payable on demand (a). 

on domancL 

(a.) Which is expressed to be payable on demand, 
or at sight, or on presentation ; or 

(6.) In which no time for payment is expressed. 

(2.) Where a bill is accepted or indorsed when it is 
overdue (6), it shall, as regards the acceptor who so 
accepts, or any indorser who so indorses it, be deemed 
a bill payable on demand. 

(a.) A bill is payable on demand, although it be post- 
dated, but payment cannot be demanded until after the date 
it bears, Gatty v. Fry^ 2 Ex. Div. 265. Presentment for pay- 
ment of a bill payable on demand can only be made on a 
business day, vide § 45 (3). Non-business days are Sunday, 
Good Friday, Christmas Day, Bank Holidays under the 
Bank Holiday's Act, 1871, and days appointed by Royal 
Proclamation as a public fast or thanksgiving day, vide § 92. 
There are no days of grace in the case of bills payable on 
demand. 

(6.) A bill not payable on demand is overdue on the expiry 
of the last days of grace, vide § 14. If not then presented, the 
drawer and indorsers are in the general case discharged, 
vide § 45, and this clause does not reimpose any liability upon 
them. To render the indorser, who has negotiated the bill 
after it became overdue, liable in recourse, it is sufficient that 
the bill be presented for payment within a reasonable time 
after its indorsement, vide § 45 (2). The acceptor by his 
acceptance binds himself to pay on demand, unless he has 
qualified his acceptance, vide § 54. This clause does not make 
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the bill a bill payable on demand, in the sense of the Stamp § H. 
Act, vide § 97 (3 a), 33 & 34 Vict. c. 97, vide Appendix. 



e 



11. A bill is payable at a determinable future time BiUpa^w 

■*^ •' at a future 

witliin the meaning of this Act (a) which is expressed *^®- 
to be payable — 

(1.) At a fixed period (6) after date or sight. 
(2.) On or at a fixed period after the occurrence of 
a specified event which is certain to happen, though 
the time of happening may be uncertain (c). 
An instrument expressed to be payable on a con- 
tingency is not a bill, and the happening of the 
event does not cure the defect. 

(a.) Vide § 3 (1). 

(b,) The period may be fixed by any division of time, as 
days, weeks, months, quarters, or years. It may also be 
made payable at one or more usances, or at a half usanca 
Usance is the time for which a bill is customarily drawn 
between one place and another. 

(c.) A writing containing an order or promise to pay on 
the happening of a contingency is not necessarily invalid, but 
it cannot be made payable to bearer, is not negotiable if not in 
re mercatoriaf and must be authenticated in the same way as 
an ordinary obligation. A bottomry bill is an example of 
an obligation payable on the happening of an uncertain event. 



12. Where a bill expressed to be payable at a fixed Omission of 

5 ^ ^ dateinbiU 

period after date is issued undated, or where the payable after 
acceptance of a bill payable at a fixed period after 
sight is undated, any holder (a) may insert therein 
the true date of issue (a) or acceptance (6), and the 
bill shall be payable accordingly. 
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§ 12. Provided that (1) where the holder (a) in good faith 

(c) and by mistake inserts a wrong date, and (2) in 
every case where a wrong date is inserted, if the bill 
subsequently comes into the hands of a holder in due 
course (d) the bill shall not be avoided thereby, but 
shall operate and be payable as if the date so inserted 
had been the true date (e). 

(a.) Vide §2. 

(6.) Ficfe §§ 2 and 17. 

(c.) Vide §90. 

(d.) Vide §29. 

(6.) This section, which only applies to bills payable after 
date, and acceptances of bills payable after sight, limits the effect 
of § 20. The holder of a bill payable after date, or of an accept- 
ance of a bill payable after sight has an unqualified right to fill 
up the true date instead of a. primd /acie authority to fill in any 
date he thinks fit. If the holder in good faith, and by mis- 
take, inserts a wrong date, that date is taken to be the true 
date, while if Under § 20 an omission is filled up, it is com- 
petent to show that it has been filled up in contravention of an 
express authority. The rights of a holder in due course are the 
same under this section and section 20. In the two cases 
provided for in this section the date is material, and an action 
apparently cannot be brought upon the bill until the true date 
has been filled in. Section 10 of the Mercantile Law Amend- 
ment (Scotland) Act, which allows the date of a bill issued 
without a date to be proved, has been repealed. If a wrong 
date has been knowingly filled in for the purpose of altering 
the time of payment, the bill will probably be held to be 
avoided under § 64, except in a question with a holder in due 
course. 

Antedating 13. 1. Where a bill or an acceptance or any 

Sti^."*" indorsement on a bill is dated, the date shall, unless 
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the contrary be proved (a), be deemed to be the true § 18. 
date (6) of the drawing, acceptance, or indorsement, as 
the case may be. 

2. A bill is not invalid by reason only that it is 
antedated or postdated (c), or that it bears date on 
a Sunday (d). 

(a,) The true date may be proved hy parole, vide § 100, 
when the ayennent that the bill bears a wrong date is rele- 
vant to any question of liability on the bill. It is not rele- 
vant in a question with a holder in due course to aver that 
the wrong date has been inserted in the case of a bill payable 
after date, or of an acceptance of a bill payable after sight, vide 
§ 12, nor with any holder in the case of bills payment of 
which does not depend on the date of drawing or acceptance, 
for in such cases the want of the date does not render the bill 
invalid, vide § 3 (4 a). K the date of a bill be altered without 
authority, the bill is avoided thereby, even in the hands of 
a holder in due course, unless the alteration is not apparent, 
vide § 64, and the true date may accordingly be proved. 
Where a bill is proved to have been fraudulently antedated 
or postdated, or where a wrong date has been fraudulently 
inserted, a holder in due course must prove that value has 
been in good faith given for the bill, vide § 30. 

(6.) The true date of the drawing, acceptance, or indorse- 
ment of a bill is the date of delivery of the instrument in 
order to give effect thereto, vide § 21 ; and where an in- 
dorsement is not dated it is presumed to have been made of 
the date of the bill, or if that is shown not to be its date, 
to have been made before the maturity of the bill, vide 
§ 36 (4). 

(c.) If a bill payable on demand be issued bearing date 
after the date of issue, payment cannot be demanded before 
the date on the bill has come, and if the bill is not sued on 
till after the date it bears, the objection that it is not pro- 
perly stamped will be repelled, Gatty v. Fry, 2 Ex. Div. 265. 
A bill is not saved from reduction under the Bankruptcy Act 
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§ 13» 1696, c. 5, by being antedated, even though the antedating has 

been without fraudulent purpose, 19 <k 20 Vict. c. 79, § 6. 

(d.) The nullity arising from the doing of an act on 
Sunday applies only to public acts in which judicial sanction 
is either sought or acted on, as in poinding, arrestment, &c., 
JEUiotY. FauUce d: Shute, 28th Jan. 1844, 6 D. 411. 



Computation 14. Where a bill is not payable on demand (a) 

of time of pay- . . ^ *' ^ ' 

ment. the day on which it falls due (6) is determined as 

follows : — 

1. Three days, called days of grace, (c) are, in every 
case where the bill itself does not otherwise pro- 
vide, added to the time of payment as fixed by 
the bill, and the bill is due and payable on the 
last day of grace : Provided that — 

(a.) When the last day of grace falls on 

Sunday, Christmas Day, Good Friday, or 

a day appointed by royal proclamation as 

a public fast or thanksgiving day, the bill is, 

except in the case hereinafter provided for, 

due and payable on the preceding business 

day; 

(6.) When the last day of grace is a bank 

holiday {d) (other than Christmas Day or 

34 & 35 Vict, Good Friday) under the Bank Holidays 

^^^' Act, 1871, and Acts amending or extending 

it, or when the last day of grace is a Sunday 
and the second day of grace is a bank holi- 
day, the bill is due and payable on the suc- 
ceeding business day {e). 
(2.) Where a bill is payable at a fixed period after 
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date, after sight, or after the happening of a § 14. 
specified event, the time of payment is deter- 
mined by excluding the day from which the time 
of payment is to begin to run and by including 
the day of payment. 

(3.) Where a bill is payable at a fixed period after 
sight, the time begins to run from the date of 
the acceptance if the bill be accepted, and from 
the date of noting or protest (/) if the bill be 
noted or protested for non-acceptance (gr), or for 
non-delivery (h). 

(4.) The term " month " in a bill means calendar 
month (i). 

(a.) Vide §10. 

(b,) Presentment for payment must be made on this day, 
mde § 45 (1). 

(c.) Days of grace have been abolished in most countries, 
but are still in force in Bussia, the United States, Portugal, 
and some of the smaller States. A bill drawn in a country 
■where no days of grace are allowed, but payable in the 
United Kingdom or in a country where days of grace are 
allowed, is payable on the last day of grace, vide § 72 (5). 

(d) Bank holidays under the Bank Holidays Act, 1871, 
and The Holidays Extension Act, 1875, 
In England are — Easter Monday. 

The Monday in Whitsun week. 
The first Monday in August. 
The twenty-sixth day of December, and 
whenever the twenty-sixth day of Decem- 
ber falls on a Sunday, then the Monday 
following. 
In Scotland are — New Year's Day. 

Christmas Day. 

If either of the above days fall on a 
Sunday, the next following Monday. 
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§ 14. Good Friday. 

The first Monday of May. 

The first Monday of August. 

(e,) As the bank holidays in England and Scotland are 
different, the rule in § 72 (5) applies — viz., that the due date 
of a bUl is determined according to the law of the place where 
it is payable. 

(/!) It is not necessary to note or protest an inland bill 
payable after sight, unless the holder intends to present it for 
payment, in which case noting is necessary in order to fix its 
maturity, vide § 51 (1). Presentment for payment is not 
necessary, where a bill has been dishonoured by non-accept- 
ance, vide § 43. 

(g.) Vide 51 (2, 4, 6, 7). 

(A.) Where a bill is presented for acceptance, the drawee 
is entitled to retain it for the customary period before accept- 
ing or refusing to accept, vide § 42, and if the bill be not then 
re-delivered, it may be protested for non-delivery and non- 
acceptance. 

(i.) Bills payable one or more months after date or sight, 
are payable on the third day after the day in the due month 
corresponding to the day of the month of issue or acceptance, 
and if the due month have fewer days than the month of 
issue or acceptance, the last day of that month is held to be 
the day from which the days of grace are reckoned. Thus a 
bill dated 1st January, and payable three months after date, 
is due on 4th April, and a bill drawn on the 28th, 29th, 
30th, or 31st January, and payable one month after date, is 
due on the 3rd March. If, however, a bill be drawn on the 
28th January in leap year, payable one month after date, it 
will fall due on the 2nd March. 

Case of need. 15. The drawer of a bill and any indorser may 
insert therein the name of a person to whom the 
holder (a) may resort in case of need, that is to say, 
in case the bill is dishonoured by non-acceptance (6) 
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or non-payment (c). Such person is called the referee § 15. 
in case of need. It is in the option of the holder to 
resort to the referee in the case of need or not as he 
may think fit (d). 

(a.) Vide §2, 

(b.) Vide^iS. 

(c.) Vide % 47. 

(d,) No form of words is necessary, provided that it be 
made clear that the referee is only to be resorted to in case 
of need, and that he is not drawn upon alternatively or in 
succession to the drawees, vide § 6 (2). The usual form is, 
** in case of need, apply to A. B. for C. D." The drawer 
usually places the address in case of need at the foot of the 
bill, and an indorser under his indorsement. The person 
inserting the name of a referee in case of need ought to note 
on the bill on whose behalf the referee is to accept or pay. 
If the address in the case of need be at the foot of the bill, 
the implication will be that the referee is to accept or pay for 
the honour of the drawer, and if it be under an indorsement, 
that he is to do so for the honour of that indorser. This 
section does not provide for the case of the acceptor of a 
domiciled bill desiring to give the name of a person who will 
pay the bill, if it is not paid, where domiciled, but an alter- 
native domicile does not seem to be incompetent. An 
indorser may insert the name of the drawee as referee in the 
case of need on his behalf. If the holder resort to the referee 
and acceptance be refused, notice of dishonour or protest is 
not necessary to preserve the holder's recourse against the 
giver of the address in case of need, as the holder was under 
no obligation to present to the referee, but if the referee after 
the bill has been accepted by him, dishonour the bill by non- 
payment, notice of dishonour must be given, and even in the 
case of an inland bill, the bill must be protested for non- 
payment by him, vide § 67 (4). For the rights and liabilities 
of a referee in case of need, who accepts or pays, vide 
^ 65-68. 
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§15. 



A referee in case of need is not agent for tlie drawer or 
indorser for any purpose except that of accepting or paying 
tlie bill in case of dishonour. Accordingly notice of dis- 
honour given .to the referee in case of need for an indorser, 
who refused to pay the bill when presented to him was held 
not to be due notice to the indorser, in re Leeds Bcmking Co, 
ex parte Frange^ L. R 1, Eq. 1. 



Optional 
stipiilations 
by drawer 
or indorser. 



16* The drawer of a bill, and any indorser, may 
insert therein an express stipulation — 

(1.) Negativing or limiting (a) his own liability (6) 

to the holder (c). 
(2.) Waiving {d) as regards himself some or all of 

the holder's duties (e). 

(a*) The addition of the words " without recourse *' to the 
signature of the drawer or indorser is sufficient. These words 
only limit the liability of the drawer or indorser to the 
holder, and do not prevent the holder from having recourse 
against the other parties to the bill. An indorser, " without 
recourse," seems by so indorsing a bill, to put himself in the 
position of a " transferor by delivery," vide § 58. He is not 
liable on the bill, but he will be liable in damages to his 
immediate indorsee, if the bill be forged, or if he knew any 
fact which renders it valueless — e.^., a material alteration, and 
did not intimate that fact to the indorsee. He also warrants 
to the indorsee that he has a right to transfer the bill. 

(6.) Fw^e§55. 

(c.) Vide%% 

(c?.) Although the drawer or indorser have waived as 
regards himself, the duty of presenting for payment, giving 
notice of dishonour, and protesting, the holder may take all 
these steps. The effect of waiver is (1) to render it unneces- 
sary for any subsequent holder to perform the duty waived, 
in order to preserve his recourse against such drawer or 
indorser, but he is still bound to perform the duty waived to 
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preserve his recourse against other parties to the bill, whether § 17, 

prior or subsequent to the indorser, who has waived the duty 

(2) ; to entitle such indorser to give notice to the prior parties 
to the bill, although notice of dishonour has not been given 
to him, because he remains liable on the bill, notwithstanding 
the non-giving of notice, vide § 49 (1). 

(e.) Vide ^39-52. 



17. (1.) The acceptance (a) of a bill is the significa- Definition and 

^ ^ . requisites of 

tion by the drawee of his assent to the order of the acceptance 
drawer (6). 

(2.) An acceptance is invalid unless it complies 
with the following conditions, namely (c) : 

(a.) It must be written on the bill and be signed 
by the drawee. The mere signature of the 
drawee without additional words is sufl&cient. 
(6.) It must not express that the drawee will per- 
form his promise by any other means than the 
payment of money. 

(a.) Vide §2. 

(b,) The liabilities undertaken by the drawee of a bill by 
his acceptance are defined by § 54. A bill can be accepted 
by the drawee, or by a referee in case of need, vide § 15, or 
by an acceptor for honour, supra protest, vide § 65, but 
acceptance by a referee or acceptor for honour requires the 
consent of the holder. " Save in the case of acceptances for 
honour or per procuration, no one can become a party to a 
bill qua acceptor who is not a proper drawee, or in other 
words, an addressee," Walker^s Trustees v. M^Kinlay, 14th 
June, 1880, 7 R., H. L. 85 ; 5 Ap. Cases, 754. 

(c.) The requisities of a valid acceptance are — 

(I) It must he in writing. The word "accepted" or 
" accepts," or other equivalent expression may be printed 

£ 
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s 17. on the bill, vide § 2, hut it is not necessary, though usual, 

to prefix to the drawee's signature any words of acceptance. 

The drawee's signature is sufficient to imply acceptance. It 
is not competent to prove by parole, or by a reference to 
oath that the drawee accepted verbally. 

(2.) On the bUL An acceptance cannot be given in a 
separate writing or on a copy of the bill, but where the 
bill is drawn in a set, the acceptance may be written on 
any one of the parts, but not on more than one, vide § 71 
(4). The acceptance may be written on the back of a bill, 
Walters, 7th March, 1818, F. C. 647 ; Walker'e Trustees v. 
M'Kirday, 14th June, 1880, 7 R, H. L. 85, 96 ; 5 Ap. 
Cases, 754. 

(3.) And signed. The drawee may sign by initials, if 
that be his usual mode of subscription, vide note (a) (5) on 
§ 3, or his signature may be adhibited by a third party, 
by or under his authority, vide § 91 (1), and a corporation 
may accept by sealing the bill with its corporate seal, § 91 
(2), but see note (a) (6) on § 3. 

(4.) No one except the drawee, or an agent per procura- 
tion for him can accept, vide note {b) ; see § 65 (3) as to 
acceptance for honour, supra protest. 

(5.) Must not promise implement by any other means 
than the payment of money. An acceptance to pay in 
bank-notes, ex parte Imesan, 2 Rose, BankruptcyOases, 225, 
or negotiable paper, or delivery warrants is invalid, and a 
holder who takes such an acceptance loses his recourse 
against the drawer and prior indorsers. The acceptance 
must be to pay, and not to account, or to discharge a debt 
due to him by the payee. 

If the bill be payable after sight, the acceptance ought 
to be dated, but the date may be inserted by the holder, 
vide § 12. 

Time for 18. A bill may be accepted, 

acceptance. , "^ 

(1.) Before it has been signed by the drawer, or 
while otherwise incomplete (a) : 
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(2.) When it is overdue (6), or after it has been dis- § 18» 
honoured by a previous refusal to accept (c), or ""^ 
by non-payment (d) : 

(3.) When a bill payable after sight is dishonoured 
by non-acceptance, and the drawee subsequently 
accepts it, the holder, in the absence of any 
different agreement, is entitled to have the bill 
accepted as of the date of first presentment to 
the drawee for acceptance (e). 

(a.) An acceptor may even write liis signature on a com- 
pletely blank paper. If lie do so on stamped paper, and 
deliver it for the purpose of being made a bill, be gives a 
primd/ixcis authority to fill it up for any amount the stamp 
will cover, vide § 20. 

(h.) Vide §§ U and 45 (1, 2). 

(c.) Ficfe §§ 42 and 43. 

(d.) Vide §^7. 

(e.) If the holder has not given notice of dishonour, and 
thereafter obtains an acceptance of a bill payable afber sight 
* as of the date of the second presentment, the drawer and prior 
indorsers will be discharged, unless where they consent. If 
a bill after dishonour by non-acceptance be accepted, and the 
acceptance be not dated, the holder will be entitled to fill 
in the date of the first presentment as the true date of accept- 
ance, vide § 12. 

19. (1.) An acceptance is either (a) general or (6) General and 

qualified. acceptancea 

(2.) A general acceptance assents without qualifica- 
tion to the order of the drawer (a). A qualified (6) 
acceptance in express terms varies the efiect of the 
biUaadrawn, 
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§ 19. In particular an acceptance is qualified whicli is — 

' (a.) conditional (c), that is to say, whicli makes 

payment by the acceptor dependent on the ful- 
filment of a condition therein stated : 

(6.) partial (c?), that is to say, an acceptance to pay 
part only of the amount for which the bill is 
drawn : 

(c.) local, that is to say, an acceptance to pay only 
at a particular specified place : 

An acceptance to pay at a particular place is a 
general acceptance, unless it expressly states that 
the bill is to be paid there only and not else- 
where (e), 

(d.) qualified as to time (f) : 

(e.) the acceptance of some one or more of the 
drawees, but not of all (g). 

(a.) A general acceptance binds the acceptor to pay the 
sum for which the bill is drawn to the person named in the 
bill and his indorsers, at the date stated in the bill, at the 
place there stated, or if none be stated, at tlie residence, or 
place of business of the drawee. 

(6.) A qualified acceptance may vary the effect of the bill 
in any way except that it must not promise performance by 
any other means than the payment of money, vide § 17 (6), 
nor must it engage for payment of a larger sum, as that 
would make a new contract under the Stamp Act, 33 & 34 
Vict, c. 97, vide Appendix. A holder is not bound to take a 
qualified acceptance, nor even a partial acceptance. If he does, 
without the express or implied assent of the drawer and prior 
indorsers, he loses his claim of recourse against them, vide § 
44 ; but a partial acceptance may be taken without such assent, 
provided that notice thereof be given, ibid. The qualification 
must appear ex facie of the bill, and the accep.tor cannot avail 
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himself of a qualification expressed in a separate writing, in a § 19. 
question with a holder in due course. A verbal qualification ""^ 
cannot be proved, because it is expressly required that an 
acceptance Bhall be in writing. The noting of a memorandum 
on the bill by the acceptor does not necessarily qualify his 
acceptance. Thus the addition of the words ** as cautioner " 
does not vary the acceptor's engagement to pay, I. Bell's Com. 
424. Walker's Trustees v. M'Kinlay, 7 R., H. L. 85, 96; 5 Ap. 
Cases, 754, and cases there quoted. 

(c.) Conditional acceptances cannot be sued on without proof 
that the condition has been fulfilled, and can therefore not be 
a warrant for the use of summary diligence. 

{d,) Where a partial acceptance is taken, notice that it has 
been taken must be given, in order to preserve recourse 
against the drawer and prior indorsers ; but their assent is 
not required. If the bill be a foreign bill, it must be pro- 
tected as to the balance, vide § 44. 

(e.) This clause re-enacts the provision of 1 & 2 Geo. IV. 
c. 78, § 1, which is scheduled as one of the repealed enact- 
ments. 

(/) If, in the case of a bill payable after sight, the acceptance 
be postdated, or antedated, the drawer and prior indorsers 
will apparently be discharged in a question with the person 
who takes such an acceptance, but a holder in due course will 
be entitled to recourse against them. 

(g,) An acceptance by one drawee for himself and the other 
drawees is an acceptance by them all, if he have express or 
implied authority to accept. 

20. (1.) Where a simple signature on a blank inoohate 
stamped (a) paper is delivered (6) by the signer in 
order that it may be converted into a bill, (c) it 
operates as a prima facie authority {d) to fill it up as 
a complete bill for any amount the stamp will cover, 
using the signature for that of the drawer, or the 
acceptor, or an indorser ; and, in like manner, when a 
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§20. bill is wanting (e) in any material particular, the 
person in possession {f) of it has a prima facie 
authority to fill up the omission in any way he thinks 
fit. 

(2.) In order that any such instrument when com- 
pleted may be enforceable against any person who 
became a party thereto prior to its completion, it must 
be filled up within a reasonable time, and strictly in 
accordance with the authority given. Eeasonable 
time for this purpose is a question of fact {g). 

Provided that if any such instrument after comple- 
tion is negotiated to a holder in due course it shall be 
valid and efiectual for all purposes in his hands, and 
he may enforce it as if it had been filled up within a 
reasonable time and strictly in accordance with the 
authority given {h). 

(a.) Special stamps are appropriated to bills and promissory 
notes, and stamped paper in this section means paper bearing 
an impressed bill stamp. This section does not apply (1) to 
a signature on paper stamped with a different stamp, even if 
the proper stamp be afterwards affixed as permitted by 33 <fe 
34 Vict. c. 97, § 53, vide Appendix ; (2) to a signature on 
paper bearing an adhesive stamp which may be used for denot- 
ing the duty on a bill payable on demand. 

(6.) It is essential that the stamped paper with the signature 
thereon be delivered in order to he made a hill. If it is 
delivered for some other purpose, or if it be not delivered at 
all, but be lost or stolen, the filling up of a bill thereon is of 
no effect, and does not bind the person whose signature is 
written thereon, even in a question with a holder in due 
course. Thus in Baocendale v. Bennety 3 Q. B., Div. 525, the 
defendant gave H. his blank acceptance on stamped paper, 
and authorised him to fill in his name as drawer. H. 
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returned the blank acceptance in the same state as he § 20^ 
received it. It was then either lost or stolen, but without ""^ 
negligence on the part of the defendant. The finder or thief 
filled up the blank acceptance and indorsed it for value to a 
bond fide holder. It was held that there was no delivery, 
and that the defendant, not having expressly or impliedly 
authorised the filling iip of the blank acceptance, had not 
issued the bill, and was not liable thereon even to a holder in 
due course. A person may be barred by his negligence from 
setting up the defence that he did not deliver the stamped 
paper with the signature thereon for the purpose of being 
made a bill, but the negligence must amount to the neglect of 
some duty, t6wf. p. 532. 

(c.) Vide §§ 3 and $3. 

((£.) It is not necessary for the holder of a bill to give, in the 
first place, any proof of the authority to fill it up as a complete 
bill other than the signature itself on the stamped paper ; but 
the acceptor, or other party who has signed a blank stamped 
paper, may prove by parole, vide § 100, that the bill has 
been filled up contrary to his instructions, or that it has not 
been filled up within a reasonable time. See Lyon v. Butter^ 
7th Dec. 1841, 4 D. 178; Anderson y. Lorimer^ 21st Nov. 
1857, 20 D. 74 ; Jackson v. M'lv&r, 6th July, 1875, 2 ft. 1882. 
It will not be sufficient for the party signing to allege that he 
did not give authority to fill in the particular sum. He must 
prove that he gave authority to fill up the bill in a particular 
way and no other. Where a bill is ex fade complete, delivery 
is presumed when it is no longer in the possession of the 
party signing it, § 21 (3) ; but if it be admitted or proved 
that the signature was placed on a blank stamped paper, the 
presumption in favour of delivery does not apply, and the onus 
lies on the holder to show that it was delivered in order to 
be converted into a bill. Though the signature may be used 
as that of the acceptor, drawer, or indorser, there may bo an 
indication that it is to be used only in one of these characters. 
If, for example, a signature be written on the back of a 
printed form, the implication is that it is intended to be the 
signature of an indorser, and it cannot be used as the signa- 
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§ 20. ture of a drawer or acceptor, Russell v. Langstaffe^ 2 Douglas, 
514. 

(e.) This provision applies not merely to the case of an 
incomplete bill, written on stamped paper, but also to the 
case of a bill drawn or accepted in a foreign country, and 
sent to this country, which does not require to be stamped 
till it is negotiated here. The want of any of the requisites 
prescribed in § 3 or § 83, excepting the signature of the drawer 
or maker, may be supplied by the person in possession of it ; 
but his primd facie authority to fill up the omission in any 
way he thinks fit may be limited by notes on the bill, not 
properly forming part of the bilL Thus, in Cameron v. Mor- 
risorif 20th January, 1869, 7 M. 383, a stamped paper 
was delivered to the respondent, upon which, in addition to 
the signatures of two persons to whom an address was given, 
there were the words, " four months after date," and in the 
left-hand comer the figures— 

" £30 stg. 
£15 stg. 

£45 stg." 

The respondent, on receiving the stamped paper, wrote above 
the signature, and after the words " four months after date," 
" Pay to me or my order, within the office of the Boyal 
Bank of Scotland, the sum of £45 sterling for value 
received," dated the bill so filled up, and signed his own 
name as drawer. In sustaining the validity of the bill so 
filled up, it was pointed out that the figures in the comer 
had the efiect of limiting the amount which the person to 
whom the blank acceptance was sent was entitled to fill in, 
and that the primd facie authority to the holder to fill in any 
bum which the stamp would cover was limited by this note, 
though not part of the bill. The want of a material particu- 
lar cannot always be supplied. Thus, in Macdonald v. 
Shand, 9th July, 1872, 10 M. 984, a document bearing — 
" I promise to pay, on demand, £100, value received," signed 
A- B., was held not to be a note, and not to be capable of 
being made one by the addition of a payee's name. The 
document was complete in itself, and contained no blank in 



FORM AND INTERPRETATION. 



57 



which the name of a payee could properly be inserted. To g 20, 
have written a payee's name upon it would have been to — "* 
alter its character. 

(/) The person in possession of a skeleton bill need not 
be the person to whom it was delivered. Thus, in Ogilvie v. 
M088, 28th June, 186G, Mor. App.Bill, No. 17, the trustee in 
bankruptcy of a creditor, who had received an acceptance 
blank in name of the drawer, was held entitled to fill in his 
own name as drawer. An executor may be the person in 
possession of a bill so delivered, I. BelFs Com. 416; and 
so also may be a creditor of the original holder, to whom a 
bill blank in the payee's name has been delivered, Thomson^ 
StUldkCo, V. Gall, 6th June, 1805,Hume's Dec. 1853,and who 
may fill in his own name as payee under this section. But see 
Hogarth v. Latham dhCo.^S Q. B., Div. 643. " Person in pos- 
session " is less restricted in its meaning than either " holder'* 
or " bearer," as defined in § 2, and includes a transferee with- 
out indorsement of a bill payable to order, vide § 31 (4). A 
skeleton bill also may be completed by a finder or a thief j 
but in such a case the bill is only enforceable by a holder in 
due course. The authority to fill up a blank stamp may be 
revoked, and is impliedly revoked by the sequestration of 
the signer, but not so as to affect a holder in due course, 
M'Meekin v. Russell and Titdhope, 9th March, 1881, 8 R. 587. 

(^.) Reasonable time will be reckoned from the date of 
delivery by the signer of the blank stamped paper or incom- 
plete bilL The time will vary according to the circumstances 
of each case. A bill, for example, made payable on demand 
must probably be completed within a shorter period than one 
which is payable at nine or twelve months after date. In 
the former case the form will probably be held to imply that 
it was intended to serve an immediate purpose. But see 
note (e) on § 86. 

(A.) Vide § 29. To deprive a holder in due course of his 
rights on the bill, he must know at the time of his taking it, 
that it had been delivered in an incomplete state, and that it 
was not intended that it should be filled up for the amount 
it bears, Lyon v. BiUter, 7th Dec. 1841, 4 D. 178; and if he 
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§ 90. negotiate the bill to one who knows that it was filled up in 

■^"^ contravention of the authority given, that transferee, if not 

himself a party to any fraud in regard to the filling up of the 
bill, is entitled to all the rights of the holder in due course 
from whom he took it, vide § 29 (3). A holder in due course 
is not deprived of his rights where the blank stamp is only 
filled up by a person in possession of it after the expiry 
of the years of prescription, with a date subsequent 
thereto, Montague v. PerkinSy 22 L. J., C. P. 187. In 
like manner, where A. delivered his blank acceptance 
to B., who retained it till A. became bankrupt and 
was discharged, and then filled it up, dating it sub- 
sequent to his discharge, a holder in due course was held 
entitled to enforce it against A., notwithstanding his discharge. 
Temple v. PulleUy 22 L. J., Ex. 151. 

DeUvery. 21. (l.) Every contract on a bill (a), whether it be 

the drawer's, the acceptor's, or an indorser s, is incom- 
plete and revocable, until delivery (6) of the instru- 
ment in order to give eflfect thereto (c). 

Provided that where an acceptance is written on a 
bill, and the drawee gives notice to or according to the 
directions of the person entitled to the bill that he has 
accepted it, the acceptance then becomes complete and 
irrevocable (d). 

(2.) As between immediate parties (e), and as 
regards a remote party other than a holder in due 
course (/), the delivery — 

(a.) in order to be effectual must be made either by 
or under the authority of the party drawing, 
accepting, or indorsing, as the case may be : 
(6.) may be shown to have been conditional or for 
a special purpose only, and not for the purpose of 
transferring the property in the bill (g). 
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But if the bills be in the hands of a holder in due § 21. 
course (J) a valid delivery of the bill by all parties "** 
prior to him so as to make them liable to him is con- 
clusively presumed {h). 

(3.) Where a bill is no longer in the possession of a 
party who has signed it as drawer, acceptor, or in- 
dorser, a valid and unconditional delivery by him is 
presumed until the contrary is proved (A). 

(a.) There may be a valid contract to draw, accept, or 
indorse a bill, but till the drawing or indorsing has 
been followed by delivery, or, in the case of acceptance 
by delivery or notification, there is no contract on the bill, 
and a drawee may cancel his signature and return the bill 
unaccepted, even though he is bound to accept. In such a case 
he will be liable to the person to whom he had undertaken to 
accept for any damage occasioned by his refusal to accept, but 
he will not be liable in an action on the bill, Prehan v. Royal 
Bank of Liverpool^ L. R. 5, Ex. 92. See also Introduction, 
pp. 11,12. Till delivery of the acceptance the drawee is under 
no liability on the bill to the holder, but in Scotland presenta- 
tion for acceptance or payment operates as an assignation of 
the sum in the bill in favour of the holder, if the drawee 
have assets of the drawer in his hands, vide § 53 (2), but the 
drawee's liability is not on the bill, but depends on his in- 
debtedness to the drawer, the right to enforce which is 
assigned by the bill. 

(5.) Delivery means the transfer of possession, actual or 
constructive, from one person to another, vide § 2. There is 
no delivery where a bill is given into the keeping of a third 
party, who acquires no right to deal with it, and whose duty 
consists in preserving the actual instiniment from loss, and in 
returning it to its owner when desired. A., a foreign cor- 
respondent of B., sent him a bill drawn upon B. by A., and 
indorsed to C, with instructions to accept it and give it to C. 
in exchange for free bills maturing in C.'s hands. B. handed 
the bill to C. with a written memorandum of the condition. 
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§ 21. ^i^t without accepting. C. did not comply with the conditions, 

"— " but indorsed the bill to D., with notice thereof. D. sent 

the bill to B. for acceptance, which was refused by B., 
who retained the bill. Held, in an action for delivery by D., 
that B. was entitled to retain, as there had been no delivery to 
give effect to bill, Martini dt Co. v. Steel ds Craig, 18th Dec. 
1878, 6 R. 342. Delivery must be made by or under the author- 
ity of the party drawing, accepting, or indorsing. The 
authority to deliver a bill may be verbal, Bell's Prin. 216. 
A bill may be delivered either to a transferee, or to some 
third party on his behalf. Delivery is inferred from the bill 
being found in the possession of the transferee, or of an agent 
for him, but if the transferor hand the bill to his own agent, 
delivery is not held to have taken place. If the transferor 
and the transferee's agent is the same there is a presumption, 
which, however, may be reargued, that the bill was delivered 
to him as agent for the transferee, while if it is in the posses- 
sion of a neutral third person, the presumption is for delivery, 
if the bill be for value, but not if it is gratuitous. Bell's Prin. 
23. Constructive delivery — 1.6., where the bill, though in 
the actual possession of the granter, or of some person selected 
by him, Anderson v. Robertson, 21st Feb. 1867, 5 M. 507, 
requires proof of intention of the granter. Miller v. Miller, 
27th June, 1874, 1 R. 1107. 

(c.) The effect of delivery is (1) to transfer the existing 
contracts on the bill, if any, to the transferee j and (2) to 
complete a new contract between the drawer, acceptor or 
indorser, and the holder. Delivery by an indorser thus 
transfers the engagements of the acceptor, vide § 54 j of the 
drawer, vide § 55 (1) ; and of all prior indorsers, vide § 55 (2) ; 
and in addition to transferring the right to these contracts 
completes the new engagement which is implied in indorsa- 
tion, vide § 55 (2). The effect of delivery may, however, be 
limited by the terms of the indorsation. Delivery, for ex- 
ample, of a bill indorsed without recourse, transfers the 
already existing contracts on the bill, but does not complete 
any new contract on the bill. Delivery, in this case, is the 
fulfilment of the prior contract to make or indorse and deliver 
a bill or note ; where a bill is indorsed " for my use," or " for 
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collection," deliverjr neither transfera the contracts, nor com- § 21. 

pletes a new one on the bill, vide § 36. In the case of a bill 

payable to bearer, delivery transfers the contracts on the bill 
to the transferee, but no new contract on the bill by the 
transferor is completed, unless he indorse the bill, vide § 58. 
Delivery fixes the date of issue, vide § 2, and is presumed to 
be of the date the bill or acceptance bears, vide § 13. 

(d.) Where a drawee intimates to the holder that he has 
accepted, but retains the bill undelivered without writing his 
acceptance thereon, he will probably be held to be precluded 
from denying that he has accepted. 

(e,) E,g.y A finder, or a person who has received the bill on 
a condition, or for a special purpose directly from the holder. 

(/) Vide % 2^. 

(g.) Where a bill bears on the face of it, to be transferred 
conditionally, or for a special purpose only, a holder in due 
course is affected thereby, vide § 35. The contract on the 
bill cannot be varied even with an immediate party by 
parole proof that the contract entered into is different 
from that implied by law from subscription followed by 
delivery, Ahrey v. Ctux^ L. R. 5, C. P. 42 ; but in a question 
with anyone except a holder in due course, it may be shown 
that the delivery was conditional — e,g., that it was not to have 
the effect of completing the contract, until the happening of 
a specified event, Wallis v. Lettel, 31 L. J., C. P. 100 ; or 
for a special purpose — e.^., for collection or safe custody. The 
law was stated as follows in Castrique v. JButtigiez, 10 Moore, 
P. C. 94, where an agent had indorsed to his principals, bills 
for the price of goods due to them, without limiting his 
indorsement, but in reality only for the pui'pose of transfer- 
ring the bills to them. " The liability of an indorser to his 
immediate indorsee arises out of a contract between them, 
and this contract in no case consists exclusively in the writ- 
ing called an indorsement, and which is necessary to the 
existence of the contract in question, but that contract arises 
out of the written indorsement itself, the delivery of the bill 
to the indorsee, and the intention with which that delivery 
was made and accepted as evinced by the words either spoken 
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§ 21. or written of the parties and the circumstances, such as the 

•"^ usage at the place, the course of dealing between the parties, 

and their relative situations under which the delivery takes 
place : thus a bill with an unqualified written indorsement 
may be delivered and received for the purpose of enabling the 
indorser to receive the money for account of the indorser, or 
to enable the indorser to raise money for his own use on the 
credit of the signature of the indorser, or with an express 
stipulation that the indorsee though for value, is to claim 
against the drawer and acceptor only, and not against the 
indorser, who agrees to sell his claim against the prior 
parties but stipulates not to warrant their solvency. In all 
these cases the indorser is not liable to the indorsee." The 
question of liability of an agent on the indorsation of a bill 
turns on the question, whether he is under liability to his 
principals apart from the bill. La Fevre v. Lloydy 5 Taunton, 
749, and Goupy v. Harden^ 7 Taunton, 159. As explained in 
Castrique v. BiUtigiez, supra (p. 121), the written indorsement 
is indeed unqualified in its terms, but the delivery to the in- 
dorser, from which, together with the written, and not from 
the written indorsement alone, the contract between the 
parties is to be inferred, may be so circumstanced as to show 
that the indorser does not make himself liable to his indorsee. 
Where, however, a bill with such an indorsement passes into 
the hands of a holder in due course, the indorser cannot plead 
that delivery has not taken place, and there is therefore 
nothing to prevent the contract taking effect. In Wilson v. 
JScott, 11th June, 1874, 1 E. 1003, it was averred that the 
holder received a bill blank indorsed from the petitioner in 
order to discount it, and hand over the proceeds, less £5, to 
him. This statement was held relevant, but in the then 
state of the law could only be proved by the writ or oath of 
the holder. See § 100, and note (6) thereon. 

(h.) This provision will apparentlynot apply whereit is shown 
that the bill though ex/ade complete, was filled up by the person 
in possession of it, above a blank signature. In such a case 
deUvery by the signer in order that it may be converted into a 
bill must be proved, and the presumption in favour of delivery 
only applies to the case of a bill, or an incomplete bill, and not 
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to a signature which can only be used for a bill on proof that $ 21. 
it was placed on the stamped paper for that purpose, vide § 20. 



Capacity and Authority of Parties. 

22. (1.) Capacity to incur liability (a) as a party to Capadtyof 
a bill is coextensive with capacity to contract (6). 

Provided that nothing in this section shall enable a 
corporation to make itself liable as drawer, acceptor, 
or indorser of a bill unless it is competent to it so to 
do under the law for the time being in force relating 
to corporations (c). 

(2.) Where a bill is drawn or indorsed by an infant, 
minor, or corporation having no capacity or power to 
incur liability on a bill, the drawing or indorsement 
entitles the holder (d) to receive payment of the bill, 
and to enforce it against any other party thereto (e). 

(a.) Vide %63-6S. 

(6.) Pupils, minors, married women, and persons of un- 
sound mind are held to be unable to give a full consent to 
contracts, and the law has therefore imposed certain restrictions 
on them. The powers of companies are also restricted. 

1. PtipUs, — Pupils are incapable of consent, and therefore 
cannot bind themselves by any obligation. All deeds which 
a pupil requires to grant, are executed for him by his tutors, 
who may draw bills or take promissory notes payable to him, 
but the pupil can neither indorse them nor discharge them, 
Eraser on Parent and Child, pp. 149, 150. 

2. Minors, — Minors are by law capable of consent, and 
may contract freely with respect to moveables. If a minor, 
who has no curators, accept or indorse a bill, he can be sued 
on it, but may have it set aside on the ground of minority 
and lesion within four years after reaching majority. If a 
minor, having curators, incurs liability under a bill or note, he 
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§ 22. c&n also have it set aside at any time on proof of minority, 

unless the creditor prove that the consideration in money or 

effects was in rem versv/m of the minor. A minor, however, 
is not entitled to reduce or set aside a bill which he has 
granted in the course of a trade or business in which he is 
engaged, or where ho has fraudulently held himself out as of 
full age. Bills granted by a minor with consent of his 
curators are valid, but are liable to be set aside if challenged 
before expiry of four years after his reaching majority, on 
proof that the transaction has been to his injury. A father 
is the administrator-in-law of his pupil and minor children, 
Fraser on Parent and Child, pp. 336, 376, 383. By the law 
of England, all conti'acts, whether by specialty or by simple 
contract, entered into by infants (i,e, minors) for the repayment 
of money lent or to be lent, or for goods supplied or to be 
supplied, other than contracts for necessaries, are absolutely 
void, 37 «k 38 Vict. c. 62, § 1 ; Byles on Bills, pp. 59-61. 

3. Married Women. — ^Personal obligations by a married 
woman are null, and cannot be enforced against her or her 
separate estate, either during the marriage or after its dissolu- 
tion. Even a bill granted by a wife for the price of necessaries 
furnished to her, has been held to be null. To this rule there 
are the following exceptions : — (1) Contracts of a married 
woman are effectual against her separate estate, where the 
subject of the contract has been applied for her own benefit, 
and is not such that the husband is liable for it — 6.^., debts 
incurred for improvements on the wife*s separate estate. (2) 
Where a married woman fi-audulently represents herself to 
be unmarried, she will be liable on a bill granted by her. 
(3) If the husband be abroad, insane, outlawed, or imprisoned 
for a term of years, his wife may bind herself by personal 
obligations, Fraser on Husband and Wife, i. 535-553. (4) 
Where a wife has obtained decree of judicial separation or a 
protection order under the Conjugal Bights Act, 1861, or the 
Conjugal Rights Amendment Act, 1874, she is capable of 
entering into obligations and of suing and being sued, as if 
she were not married, 24 & 25 Vict. c. 86, §§ 5, 6. In Eng- 
land, by 45 <fe 46 Vict. c. 75, § 1, it is provided that "a 
married woman shall be capable of entering into and rendering 
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herself liable in respect of, and to the extent, of her separate § 22. 

property on any contracts, and of suing or being sued either 

in contract, or in tort, or otherwise, in all respects as if she 
were a fevM sole. 

4. Insane and Fatuous Persona, — Obligations granted by 
persons of unsound mind are reducible on proof of mental 
incapacity at the date of granting them. The presumption is 
in favour of sanity, except where the person has been found 
to be insane by the verdict of a jury in the manner provided 
by 32 k 33 Vict, c. 100, § 101 ; but the presumption raised 
by the verdict may be rebutted by proof, either that the 
person is sane, or that the obligation was granted during a 
lucid interval. 

5. Intoxicated Persons. — ^An intoxicated person has capacity 
to contract, unless rendered absolutely incapable ; but where 
the drawer of a bill takes advantage of the facile condition 
of a drunken man to secure his acceptance, the bill is reduc- 
ible, PoUok V. Burns, 3rd March, 1875, 2 E. 497, unless it 
has passed into the hands of a holder in due course. 

6. Foreigners, — The laws of foreign countries fix different 
ages for the termination of minority, and attach different 
limitations to the powers of minors to contract. Where a 
foreigner is of full age according to the law of his domicile, 
he cannot plead that he is a minor according to the law of 
the country, where he entered into a contract on a bill ; nor, 
if a minor in his own country, can he take advantage of his 
minority to escape liability on an obligation undertaken by 
him to a person who did not know that he was a foreign 
minor, in a country, the laws of which hold persons of his 
age to be of full age, and capable of contracting ; and he is 
bound, where he induced persons to enter into contracts 
with him on a distinct statement that he is of full legal 
capacity. Eraser on Parent and Child, 571-585. 

7. Pan'tnershi'ps are entitled to become parties to notes 
and bills in the same way as individuals ; but if the business 
of the partnership be such as does not require the granting 
of bills, no one partner is entitled to subscribe the name of 
the firm to the effect of binding his copartners, or of 

F 
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§ 22. transferring by indorsation a bill taken payable to the firm. 

In the case of such a firm all the partners must subscribe . 

or give authority to the partner who signs, to subscribe on 
their behalf. This falls under the rule, that partners have 
only power to bind the firm in Scotland and their copartners 
in England by acts within the limits of the company's business, 
II. Beirs Com. 603-506, Lindley on Partnership, pp. 266-268. 
Thus in Garland v. Jacomb, L. R. 8, Ex. 216, it was held that 
the drawing and indorsing of bills of exchange did not fall 
within the implied power of a partner of a firm of attorneys. 
Even where such power is implied by the course of business, 
or expressly given by the contract of copartnery, a company's 
bill, given by a partner for a debt of his own, with which 
the company has no concern, to a creditor who knows that 
the company is not concerned in the transaction, will not 
bind the firm, unless there be shown previous consent by the 
other partners, or subsequent approbation ; or that although 
the debt is known to be the private debt of the partner, the 
joint security may, bond Jlde, appear to be the property of, 
or fully at the disposal of such partner, II. Bell's Com. 504. 
In the hands of a holder, in due course, the bill will be valid. 

8. Joint Stock Companies — Unincorporated, — To constitute 
a valid claim against the company bills must be drawn, 
accepted, or indorsed by the directors or the officials to whom 
they have delegated their authority. Whether a joint stock 
company is bound by a bill granted by its directors depends 
on the same rules as in the case of a bill signed by a partner 
of an ordinary firm, but in no case will a bill, granted by a 
partner, who is not a director or official, unless specially 
authorised, bind the company. 

(c.) Incorporated Companies, — Mercantile corporations 
incorporated by royal charter have power to draw, accept, 
or indorse bills, and are bound by all bills, granted either 
in the manner prescribed in their charter, or, if there be 
no provision therein, by their properly authorised officials. 
Non-mercantile corporations cannot grant bills, unless 
expressly authorised by their charter to do so. Companies 
incorporated by Act of Parliament have only the powers 
conferred by their special Act, Bateman v. Mid-Wales Railway 
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Company, L. R. 1, C. P. 499, unless the business of the s 22. 
company necessarily implies the granting of bills. The — '- 
Companies* Acts, 1862-1880, merely regulate the mode of 
exercising the power of drawing, indorsing, or accepting bills, 
where on a fair construction of the memorandum or articles 
of association, in the case of a company registered under 
these Acts, the issuing of bills, &c., is authorised, or where the 
business of the registered company is such as to require, or at 
any rate to imply authority to issue bills, 25 k 26 Vict, c. 89, 
§ 47, vide Appendix ; Peruvian Railways Company v. Thames 
and Mersey Irvsurance Company y L. R. 2, Chan. App. 617. 

(e.) If the drawee have accepted such a bill, he cannot 
afterwards refuse to pay on the ground of the drawer's want 
of capacity to draw or indorse the bill, vide § 54 (2). In the 
event of the dishonour of such a bill, the holder has no re- 
course on the bill against the drawer, and is therefore not 
bound to give notice of dishonour or to protest. The drawer 
is not discharged from any liability on the consideration for 
the bill, if it can be legally established apart from the bilL 
Presentment of a bill drawn by a party having no capacity 
to incur liability on a bill, will not operate as an assignment 
of the sum in the bill. The effect of this subsection is 
limited to entitling the holder to receive payment of the bill, 
and to enforce it against any party thereto, but it does not 
make the bill effectual in his hands for any other purpose. 
This subsection prevents the acceptor from pleading that the 
indorser had no power to indorse in the cases provided for 
therein, but does not impose any liability on a drawee unless 
he has accepted. 

23. No person (a) is liable as drawer (6), indorser (c), ®*^*^^ 
or acceptor (c^) of a bill who has not signed it as iia*>iuty. 
such (e) : Provided that — 

(1.) Where a person signs a bill in a trade or 
assumed name, he is liable thereon as if he had 
signed it in his own name (/) ; 
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§23. (2.) The signature of the name of a firm is equiva- 

lent to the signature by the person so signing of 
the names of all persons liable as partners in that 
firm(gr). 

(a.) Vide % 2. 

{b.) Vide § 66 (l). 

(c.) Vide § 55 (2). 

{d.) Vide §5i. 

(e,) If he has not signed in one of these three capacities, he is 
not liable on the bill. Thus, in Walker^s Trustees v. M^Kinlay^ 
Uth June, 1880, 7 R, H. L. 85 ; 5 Ap. Cases, 754, a bill was 
drawn by A. upon B., and after having been accepted by B., was 
indorsed by C. and returned to the drawer. An action was 
brought by A.'s representatives against C/s representatives, on 
the ground that C. by indorsing the bill had undertaken an 
obligation as an acceptor, or otherwise as co-obligant with B. 
It was held that he could not be liable as an acceptor, for no 
one can accept a bill except the drawee, or, if the bill be 
dishonoured, an acceptor for honour ; that the liw merchant 
did not recognise the obligation on a bill of a co-obligant, who 
did not hold one of the three characters j and that it could 
not be treated as an indorsation per aval, because the law 
merchant only recognises such indorsations, as effectual to 
create an obligation to a subsequent party, and not to a 
drawer, who is the first party tK) a bill. The only persons 
who can be liable on a bill are (1) the drawer, (2) the 
drawee after acceptance or an acceptor for honour, (3) an 
indorser. The indorser may be a person to whom the bill has 
been indorsed, or to whom a bill payable to bearer has been 
delivered, or it may be a person who indorses per aval, vide 
§ 56. A drawee, who appends the words *' as cautioner " or 
other similar expression to his acceptance, does not thereby 
sign in another character than acceptor. In a question with the 
holder of the bill, he by his acceptance is held to have engaged 
absolutely to pay, but the words may be useful as showing 
that he is an accommodation party, I. Bell's Com. 424. 

(/) If the name of the acceptor as written on the bill be 
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different from the name given in the address, it will be open § 28. 

to the holder to show that the name subscribed is a trade or 

assumed name, and that the acceptor is the drawee. Such a 
bill will, however, not be a warrant for summary diligence. 

{g.) It is thought that this subsection does not alter the 
Scotch theory, that in a partnership each partner is agent for 
the firm, Clark on Partnership, p. 197. In England a partner 
is regarded as the agent of his copartners. The practical result 
seems to be the same except in bankruptcy, the rules of which 
in both countries are saved by § 97 (1), Lindley on Partnership, 
p. 341. This provision applies even where the name of the 
firm is that of a single individual. The effect of such a 
signature is to render action or diligence competent against 
all the partners of the firm. Drew v. Lumsden, 14th Jan. 
1865, 3 M. 384 ; but the liability of copartners for a bill 
signed in name of the firm depends on the rules stated in 
note (6) to § 22. Where a signature is common to an individual 
and a firm of which the individual is a partner, a holder in 
due course, without notice whose paper it is, of a bill of 
exchange, with such signature attached, has not an option to 
sue either the individual or the firln. But there is a pre- 
sumption that the bill was given for the firm and is binding 
upon it, at least, where the individual carries on no business 
separate from the business of the firm of which he is a member. 
This presumption, however, may be rebutted by proof that 
the individual signed not in the name of the firm, but of him- 
self, and for his private purposes. It is immaterial that the 
holder in due course took the bill as the bill of the firm, and 
not of the individual, Yorkshire Building Company v. JBeatson, 
4 C. P., Div. 204; 5 C. P., Div. 109. 

24. Subject to the provisions of this Act, where a Forged or 

*f ± ' ^ unauthorised 

signature on a bill is forged or placed thereon without signature, 
the authority of the person whose signature it pur- 
ports to be, the forged or unauthorised signature is 
wholly inoperative, and no right to retain the bill or 
to give a discharge therefor or to enforce payment 
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§24. thereof against any party thereto can be acquired 
through or under that signature, unless the party 
against whom it is sought to retain or enforce pay- 
ment of the bill is precluded from setting up the 
forgery or want of authority (a). 

Provided that nothing in this section shall eflfect 
the ratification of an unauthorised signature not 
amounting to a forgery (6). 

(a.) This section does not apply to the case of a bill being 
fraudulently or without authority written above a signature 
on blank stamped paper, vide § 20, nor to a material altera- 
tion, vide § 64. No right can be acquired through a forged 
signature, and it is immaterial that the holder had no notice 
of the forgery, or want of authority. No one can be a holder 
in due course who derives his title through a forged indorsa- 
tion. Holder, as defined in § 2, means the payee or indorsee 
of a bill or note, who is in possession of it, or the bearer 
thereof. A person cannot be the indorsee, if the name of 
the indorser was written without authority, and the bill 
cannot be made payable to bearer by a forged indorsation, he 
is therefore not the bearer as defined in § 2 — ^viz., the person 
in possession of a bill or note payable to bearer. If the 
drawer or acceptor*s names be forged, or written without 
authority, they are not parties to the bill. An acceptor, how- 
ever, is precluded from denying the genuineness of the drawer's 
signature, and his capacity and authority to draw the bill, 
and the payee of such a bill will be entitled to receive pay- 
ment from the acceptor, vide § 54 (2 a), but payment to him 
will not be a payment in due course, vide § 59. If the bill 
be drawn payable to the drawer's order, the acceptor will not 
be precluded from denying the authority of the drawer to 
indorse, or the genuineness of his signature, although the 
indorsation be made under the same circumstances as the 
drawing, vide, § 54 (2 6). See Garland v. Jacomb, L. R. 8, 
Ex. 216. The person whose signature is forged may be 
barred by his actings from setting up the forgery, but mere 
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silence after the forgery has become known to him will not s 24. 

bar him from proving the forgery. Silence taken in connec- 

tion with other circumstances, has been held a bar when it 
was the means of giving the forger time to abscond, and so 
prejudiced the holder, Meiklem v. Walker, 16th Nov. 1833. 
12 Sh. 53; Warden v. British Linen Company, 13th February, 
.1863, 1 M. 402. See Mackenzie v. British Linen Company, 
11th February, 1881, 8 R, H. L. 8; 6 Ap. Cases, 82, in which 
all the Scotch cases are reviewed. It was there laid down that 
the holder of a bill with a forged signature, must prove that 
the person whose signature is forged has adopted it, or has 
admitted liability on the bill, and if the person whose signa- 
ture is forged do or say something by which the holder is led 
to believe that his signature is genuine, until he has lost 
some opportunity of recovering on the bill, which if the holder 
had known of the forgery he might have used, it will be a 
sufficient alteration in his position to preclude the person 
whose signature is forged, from afterwards denying its 
genuineness. Mere silence after intimation, or even after 
demand for payment of a forged note, does not necessarily 
imply adoption. See Pickard v. Sears,6 Ad. and El. 474. Where 
a signature is written without authority — e.g., a signature of 
a firm by one of the partners for a private debt, it may be 
either expressly or impliedly ratified, I. BelPs Com. 139, and 
a bill objectionable in the hands of the payee as having been 
drawn by a partner without authority, for his private debt, 
will be good in the hands of a holder in due course, vide § 29, 
unless the partnership be one, the partners of which have not 
implied power to draw bills. 

The drawee of a bill to which the signature of the drawer 
or payee has been forged cannot take credit for any payment 
made by him, even if in good faith and without notice of the 
forgery, as such a payment is not in due course, vide § 59. 
The protection there given to a drawee, paying in due course, 
only applies where the title of the holder is defective, vide 
§ 29 (2), and not where there is no title. If the drawee pays 
on a forged indorsement, the bill is not discharged, and he will 
be bound to deliver the bill to the true owner, and to pay it 
when due. A special protection is given to a banker paying 
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§ 24. a forged draft or cheque payable to order on demand, on a 

forged indorsement, vide § 60. 

(6.) Kg., Where a partner of a firm, the business of which 
does not imply authority to any partner to bind his copartners 
by a bill, draws or accepts a bill, his copartners may ratify 
his doing so, and will not then be entitled to plead that he 
had no authority to draw or accept. 

??^e^'' 25. A signature by procuration (a), operates as 
notice that the agent has but a limited authority to 
sign, and the principal is only bound by such signa- 
ture if the agent in so signing was acting within the 
actual limits of his authority (6). 

(a.) Any person having capacity to contract may authorise 
another to draw, indorse, or accept bills for him, and may 
select as his agent a person not entitled to bind himself by 
a bill. The agent may be a minor, M^Michael v. Barbour^ 
17th Dec. 1840, 3 D. 279, a married woman, Eraser on Hus- 
band and Wife, i. 513, but not a pupil or a person destitute 
of reason, Thomson on Bills, 147. 

Authority to sign bills may be given (1) by written man- 
date, (2) by verbal mandate, and (3) by facts and circumstan- 
ces inferring acquiescence and implied authority, Davidson 
V. Robertson, 4th July, 1815, 3 Dow Ap. 218. Thus in 
Anderson v. B^jbck & Holms, 3rd June, 1841, 3 D. 975, it 
was held a relevant averment, that it was the practice of 
commission agents in a particular trade to draw and indorse 
bills per procuration of their principals without any special 
mandate to that effect, and that this practice was known to a 
principal, whose agent so signed and indorsed a bill ; but if 
there be not a sufficient evidence that the principal knew and 
acquiesced in the practice, proof of the practice in a particu- 
lar trade is not sufficient to confer a mandate to draw bills, 
Svnnhurne v. Western Bank, 13th June, 1856, 18 D. 1025. 

Where a person signs a bill as agent for another, without 
authority, the principal will be liable on the bill if he subse- 
quently ratify the act — e.g., by delivering a bill so drawn. 
Miller v. Little, 22nd Jan. 1831, 9 Sh. 328. Partners have 
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implied power to draw, accept, and indorse bills in partner- ^ 26. 
ship name, but see note (b) on § 22. A shipmaster has no implied 
power to bind his owners by a bill, London Joint Stock Ba/nJc 
V. Stewart, 15th July, 1859, 21 D. 1327, but a bill granted 
by him as their agent for necessaries will bind them, MMer 
V. Potter y Wilson 4c Co,, 9th Nov. 1875, 3 R. 105. 

In whatever way the procuration to sign bills may have 
been constituted, the limits of the authority must not be 
exceeded, and the person taking a bill from an agent, signing 
by procuration, can only enforce the bill against the principal, 
where the agent is acting within the actual limits of his 
authority. In order to bind the principal, the signature must 
also bear to be made for him, or by the signer as his agent, 
Thomson on Bills, 152. If the agent sign the bill in his own 
name, the principal is not liable on the bill, vide § 23. Waison 
V. Bamk of Scotland, 26th Mar. 1813, 5 Pat. Ap. 651 ; 
Telford v. Wood, 26th May, 1824, 2 Shaw Ap. 219; North 
British Bank v. Ayrshire Iron Company, 20th June, 1853, 
15 D. 782. This section does not apply to the case of an 
agent signing his principal's name on a bill, without express- 
ing that it is done by procuration, vide § 91 (1), but in such 
a case, the authority to sign the name must be proved. 

(6.) A mandate, for example, to draw bills will not be held 
to entitle the agent to indorse them, Robinson v. Varrovo, 
7 Taunton, 455. An agent specially authorised to accept bills 
in one course of business, will not bind his principal by 
accepting bills for other purposes, Sta^g v. Elliot, 31 L. J., 
0. P. 94. A firm of merchants by a letter addressed to 
a bank, granted authority to their manager to sign per pro- 
curation of their firm all bills and other documents neces- 
sary to the conducting of their business, and also granted a 
letter of procuration binding themselves to meet all cheques 
and bills indorsed by him, and to ratify and homologate and 
confirm all his actings and doings with respect to such 
cheques, &c. The manager delivered this letter to the bank, 
and then discounted with the bank certain bills the accept- 
ances of which he had forged. These bills he indorsed per 
procuration, and appropriated their proceeds, no part of which 
was required for conducting the business, or was applied for the 
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-§ 26* purposes of the firm he represented. The firm was sued on the 

bills, and it was held that the mandate granted by the defender 

covered the discounting of forged bills, as it was not proved 
that the bank had acted negligently in discounting the bills, 
or that the signatures were so manifestly forgeries, or pre- 
sented such a suspicious appearance that the bank ought to 
have been put on their guard, Union Bank v. Makin, 7 th 
Mar. 1873, 11 M. 499. 

Person signing 26. (l.) Where a person (a) signs a bill as drawer, 
represOTtative indorser, or acceptor, and adds words to his signature, 

capacity. ■*• ^ 

indicating that he signs for or on behalf of a principal, 
or in a representative character, he is not personally 
liable thereon (6), but the mere addition to his signa- 
ture of words describing him as an agent, or as filling 
a representative character, does not exempt him from 
personal liability (c). 

(2.) In determining whether a signature on a bill is 
that of the principal or that of the agent by whose 
hand it is written, the construction most favourable 
to the validity of the instrument shall be adopted (d). 

(d.) Vide § 2. 

(6.) Even if the agent has no authority to sign, and the obli- 
gation on the bill is repudiated by the principal, the agent is 
not liable on the bill. In virtue, however, of the warrant 
implied in his subscription that he had power to subscribe 
the principal's name, he is bound to compensate the holder of 
the bill for the loss, but not in an action on the bill, Folhill 
V. Walter, 1 L. J., K. B. 92. 

If, however, a person sign a bill per procuration of a ficti- 
tious or non-existing principal, he will be liable on the bill, 
NichoUs V. Diamond, 23 L. J., Ex 1 ; Owen v. Van Ulster, 
20 L. J., C. P. 61 ; Kelmer v. Baxter, L. R 2, C. P. 174. 

(c.) In Dulton v. March, L. B. 6, Q. B. 361, a promissory 
note in the following terms was sued on — " We, the directors 
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of the A. B. Company, Limited, do promise to pay C. D. the g 28. 

sum of £1600. (Signed) E. F., Chairman, G. H., K. L." 

This note had the company's seal affixed in one comer. It 
was held that these terras merely described the signers as fill- 
ing a representative capacity, and did not exempt them from 
personal liability, and the same was held in Eaton Hammond 
<k Co, V. McGregor's Executors, 25th May, 1837, 15 Sh. 1012, 
where a bill addressed to A/s executors was accepted by them 
without qualification, that the executors were personally liable. 
In Brown v. Sutherland, 17th Mar. 1875, 2 R. 615, it was 
held that a biir addressed to B. U. <fe S.'s "trustees of the 
new Imperial Building Association," and accepted by them 
without any qualification, bound the acceptor as individuals, 
and not merely qua trustees. Where the signature is on 
behalf of, or for the company, directors or officials are not 
personally liable, Lindics v. Melrose, 27 L. J., Ex. 326 ; Alex- 
ander V. Siger, L. R. 4, Ex. 102. 

(d,) E.g.f Where an agent of a company, which is not en- 
titled to bind itself by a bill, signs a bill, where it is doubtful 
whether he has bound himself personally or not, he will be 
held liable on the bill, as otherwise it would be of no force. 

The Consideration of a Bill. 

27. (1.) Valuable consideration (a) for a bill may Vaiue and 
be constituted by, — value, 

(a.) Any consideration sufficient to support a simple 

contract (6) ; 
(6.) An antecedent debt or liability. Such a debt 
or liability is deemed valuable consideration 
whether the bill is payable on demand or at a 
future time (c). 
(2.) Where value (d) has at any time been given 
for a bill the holder (e) is deemed to be a holder for 
value as regards the acceptor and all parties to the 
bill who became parties prior to such time {/). 
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§ 27. (3.) Where the holder of a bill has a lien on it, 

arising either from contract or by implication of law, 
he is deemed to be a holder for value to the extent of 
the sum for which he has a lien (g). 

(a.) This section does not seem to alter the common law of 
Scotland, which does not require valuable consideration, 
adequate or inadequate, to support a bill or other obligation, 
Beirs Prin. 8, 63 ; Law v. Humphreys, 20th July, 1876, 
3 R. 1192. Non-onerosity of itself is not a sufficient defence, 
because a person may grant a bill from goodwill, or in ful- 
filment of some moral obligation. The plea of no value is, 
however, relevant ; (1) where there was no intention to grant 
an obligation — e.g,, where an acceptance has been obtained 
by fraud, or force, and fear. If the bill be in the hands of 
the person who has so obtained it, the bill is invalid ; if it 
have been indorsed to a third party, he has not the presump- 
tion of value, but must prove that value was given for it, 
before he can recover on it from the person whose signature 
has been obtained by fraud or violence; (2) where the considera- 
tion has failed — e.g., where a bill is given for a special purpose, 
which cannot be carried out, or on condition that it shall only be 
used on the occurrence of an event, which does not happen, 
or in payment of the price of goods, which are not delivered, 
Carrick v. Mills, 7th March, 1828, 6 Sh. 735 ; Fortune v. 
Luke, 9th December, 1831, 10 Sh. 115; Agra and Master- 
man^ s Bank v. Leighton, L. R. 2, Ex. 5Q ; or where it is given 
in consideration of the holder giving delay in enforcing an 
obligation which is afterwards found to be invalid, Mac- 
donald v. Union Bank, 29th March, 1864, 2 M. 963 ; (3) 
where the bill is an accommodation bill ; (4) where the bill 
is given for an immoral or illegal consideration — e.g., if given 
as the price of a crime. Lord Lovat v. Fraser, 8th February, 
1745, Mor. 9557 ; or for a breach of morality, Hamilton v. 
Main, 3rd June, 1823, 2 Sh. 356 ; or as an indemnity to 
magistrates in case of a debtor escaping from prison, Shool- 
hred v. Osborne, 18th June, 17^89, Mor. 9468 ; or in restraint 
of marriage, or for procuring a marriage, Thomson v. M^Kaile, 
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14th Feb. 1770, Mor. 9519 ; or for the sale of offices con- §27. 

nected with the administration of justice, or in the gift of 

the crown, &c., 49 Geo. III. c. 126; or for a wager, O'ConneU 
V. RtiaseUy 25th Nov. 1864, 3 M. 89 ; or for the piice of 
spirits consumed on the premises, unless bond fide contracted 
at one time to the amount of twenty shillings, 24 Geo. II. 
c. 40, 25 & 26 Vict. c. 40, I. Bell's Com. 320 ; or for the 
price of smuggled goods, I. Bell's Com. 327 ; or for an illegal 
preference or collusive agreement for concurring, facilitating, 
or obtaining a bankrupt's discharge, 19 & 20 Vict. c. 79, 
§ 150 ; (5) where the bill either at common law or by force 
of statute is reducible at the instance of the granter's credi- 
tors, vide note (a) on § 97. 

In these cases, if it be shown that the holder, though not 
an original party, has not given value for the bill, he cannot 
enfprce it ; but see subsection (2). 

(6.) Consideration in Scotland has been held to exist 
where a bill was given in security of a promise of marriage, 
the marriage not having taken place. Colder v. Provan, 12th 
Jan. 1744, 1 Pat. Ap. 359 ; where it was given in satisfac- 
tion of a debt due by a friend of the granter, Allan v. Gallij 
5th June, 1829, 7 Sh. 706 ; or to obtain delay in enforcing an 
obligation, Macdonald v. Union Bank, 29th March, 1864, 2 
M. 963 ; or as a return for professional services, Young v. 
Sheridan, 24th Feb. 1837, 15 Sh. 664 ; or in security of past 
or future advances. Glen v. National Bank, 14th Dec. 1849, 
12 D. 353 3 or for goods consigned for sale, but not sold at 
the date of the maturity of the bill, Gibson v. Butherglen, 
18th July, 1842, 1 Bell, Ap. 519 ; or by a discharged bank- 
rupt for the amount of a debt due before sequestration, Clark 
V. Clark, 5th Jan. 1869, 7 M. 335. If it be proved that 
value has only been given to the extent of a part of the sum 
in a bill, it will be restricted to that sum. Brock v. New- 
lands, 11th Nov. 1863, 2 M. 71. 

By the law of England a bill must be granted for value. 
The consideration for a simple contract may be any right, 
interest, profit, or benefit, accruing to one party, or some for- 
bearance, detriment, loss, or responsibility given, suffered, or 
undertaken by the other, Gurrie v. Misa, L. R. 10, Ex. 153, 
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§27. videy p. 162. The consideration must be real, Wade v. 

Simeon, 2 M. Gr. and S., 0. B. Reports, 548. It may be either 

executory or executed, but not past, vide cases in Anson on 
Contract, pp. 69-99. An illegal consideration renders a con- 
tract invalid. See also Pollock on the Law of Contract, 
pp. 8, 179-201. 

(c.) In England doubts were entertained whether, where a 
bill payable on demand was given in payment of an existing 
debt, that amounted to consideration. It was settled, that in 
the case of a bill payable after date there was consideration, 
because the creditor, by taking a bill payable at a future 
time, agreed to suspend his other remedies against his 
debtor, and so gave valuable consideration ; but it was argued 
that where a bill payable on demand was taken, no considera- 
tion was given, because the creditor in the debt did not 
thereby bind himself to forbear demanding payment. In 
Currie v. Misa, L. R. 10, Ex. 153, the defender purchased 
biUs from a customer of the plaintiff, and in payment there- 
for the customer drew upon the defendant for the amount 
of the bills, a bill, payable on demand, which he put into 
his overdrawn account with the plaintiff. The plaintiff 
presented it to the defendant, and the defendant gave a 
cheque on his own banker against delivery of the bill. 
Before the cheque was paid the customer suspended pay- 
ment, and the bills he had sold to the defendant became 
worthless. The defendant accordingly stopped payment of 
the cheque. The banker then sued him on the cheque, and 
was met by the defence that the cheque could not be sued 
on, as he had given no consideration for it. It was held in 
the Exchequer Chamber, Lord Coleridge dissenting, that 
there was consideration, because when the defendant gave 
the defendant the cheque he was indebted to the cus- 
tomer for the amount of the bill for which the customer 
had drawn the draft payable on demand on him. This sub- 
section now finally fettles the question by providing that 
there is no distinction between a bill payable on demand and 
one payable at a future time as to the consideration neces- 
sary in England to support it. 

(c?.) In suspending a charge on a bill, or in defending an 
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action on it, it is necessary to aver that neither the holder g 27. 
nor any prior holder gave value for the bill. 

(e.) Vide §2, 

{/.) It is not necessary that a bill bear " value received," 
whether value has been given or not. A statement of the 
particular value given — e,g,, the discharge of an account — 
may be inserted, and does not invalidate the bill, vide § 3 (3). 

(g,) A lien requires possession. By implication of law, 
bankers and factors have a lien over bills and notes in their 
possession for any balance due to them by their constituent. 
The bills must, however, have been deposited with the banker 
or factor in that capacity ; and if deposited with a factor, 
there is no lien for an account due by the constituent to 
the factor in his capacity of banker. This lien does not 
extend to bills deposited for a special purpose, nor is there a 
general lien where a special lien has been stipulated, II. 
BeU'sCom. 111,112. 



28. (1.) An accommodation party to a bill is a^««ommoda- 
person who has signed a bill as drawer, acceptor, or in- 1'*^^* 
dorser without receiving value (a) therefor, and for the 
purpose of lending his name to some other person (6.) 

(2.) An accommodation party is liable on the bill 
to a holder for value ; and it is immaterial whether, 
when such holder took the bill, he knew such party 
to be an accommodation party or not (c). 

(a.) Vide §27. 

(b.) In an accommodation bill the accommodation party 
may be the drawer, the acceptor, or an indorser, and the rights 
of the parties liable on such a bill, inter se, will be regulated 
by the real nature of the transaction between them, and not 
by the order of their names on the bill, but primd facie the 
parties will be held to be entitled to relief, as if the bill had 
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§ 28. been drawn and indorsed for value. The acceptor of a bill 

for which it is proved or admitted that no value was given, 
will be liable, in action on the bill to relieve the drawer or 
an indorser who has paid the bill, unless he prove that the 
bill was accepted for the accommodation of the drawer or 
indorser, M'Gregor v. Gibson, 19th Feb. 1831, 9 Sh. 483. 
Where the acceptor and an indorser are both accommodation 
parties, it is presumed, until the contrary is proved, that 
the indorser, who has retired the bill atjmaturity, is entitled 
to full relief from the , acceptor, Beveridge v. Liddell, 14th 
Jan. 1852, 14 D. 328, but in England it is held that in such 
a case each is liable to relieve the other to the extent of 
one-half, Reynolds v. Wheeler, 30 L. J., C. P. 326. Joint 
accommodation acceptors are primd/acie entitled to claim a 
proportional sum from each of their co-acceptors, Laing v. 
Anderson, 27th June, 1827, 5 Sh. 851. These presumptions, 
formerly could only be redargued by the writ or oath of the 
party accommodated, but parole proof is now competent, 
vide § 100. 

(c.) It is competent for an accommodation party to prove by 
parole, vide% 100, that he received no value, and signed truly 
for the accommodation of some other person. It is presumed 
that the acceptor has received value, vide § 30 (1), whether the 
bill bears to have been granted for value or not, but in any 
case he is liable to a holder for value, as defined in § 27 (2), 
whose rights are the same, as if the bill represented a real 
transaction. He is not deprived of his rights by knowledge 
that any party to it was an accommodation party, whether 
he become a holder of the bill before or after its maturity, 
but if he is not a holder in due course he becomes liable to 
other defences. Where the holder is not a holder for value 
as defined in § 27 (2) an accommodation party can set up the 
defence of no value. In certain cases the holder of an 
accommodation bill is relieved from the duty of presentment 
for payment, vide § 46 (2 c, d) and of giving notice of 
dishonour, vide § 50 (2 c, d) and the necessity of taking a 
protest, vide § 51 (9). The holder will not be relieved from 
the duty of strict negotiation, by the bill bearing to be for 
the accommodation of any of the parties to it, unless he 
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comes within the exceptions in these sections. On the other ^ 28, 

hand, an accommodation party cannot claim that the holder 

shall discharge any duties towards him, which he would not 
be bound to discharge in the case of an ordinary bill. An 
accommodation acceptor is not discharged by the holder 
giving time to a co-acceptor, the real debtor, Lyon v. Butter^ 
7th Dec. 1841, 4 D. 178 ; nor by granting a discharge to an 
obligant on the bill, reserving the holder's rights against the 
other obligants,Zeiow v. Anstruther, 17th Dec. 1852,15 D. 260. 



course. 



29, (1.) -^ holder in due course is a holder who Holder in due 
has taken a bill, complete and regular on the face of 
it, under the following conditions ; namely, (a) — 
(a.) That he became the holder of it before it was 
overdue, and without notice that it had been 
previously dishonoured, if such was the fact : 
(6.) That he took the bill in good faith and for 
value, and that at the time the bill was negotiated 
to him he had no notice of any defect in the title 
of the person who negotiated it. 
(2.) In particular the title of a person (6) who 
negotiates (c) a bill is defective within the meaning of 
this Act when he obtained the bill, or the acceptance 
thereof, by fraud, (d) duress, or force and fear, (e) or 
other unlawful means, (/) or for an illegal considera- 
tion, (g) or when he negotiates it in breach of faith, 
or under such circumstances as amount to a fraud (h). 
(3.) A holder (i) (whether for value or not), who 
derives his title to a bill through a holder in due course, 
and who is not himself a party to any fraud or illegality 
affecting it, has all the rights of that holder in due 
course as regards the acceptor and all parties to the 
bill prior to that holder, (j) 



Q 
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§ 29. W -A. holder as defined in § 2 is a holder in due course only if — 

(1.) The bill be complete and regular on the face of it, 
vide § 2. It roust not be wanting at the time he takes it in 
any material particular, vide § 3, nor bear any sign of having 
been altered in a material particular, vide § 64. If, how- 
ever, the alteration has been made with the assent of the 
parties to a bill or the alteration has been made in good 
faith merely for the purpose of correcting a mistake, the 
bill will be held to be complete and regular. 

(2.) The holder takes it before maturity. Bills payable 
at a fixed date, or after date, or after sight, are due on 
the third day of grace after the term fixed by the bill, 
vide § 14. A bill payable on demand is overdue, when it 
appears on the face of it to have been in circulation for an 
unreasonable length of time, vide § 36 (3) ; as to cheques, 
vide % 7 A. 

(3.) The holder has no notice that it has been dis- 
honoured, either by non-acceptance or by non-payment. 
The notice need not be given to him by any party to the 
bill. It is sufficient if he know the fact of dishonour. 

(4.) The holder takes it in good faith as defined in § 90. 
If the indorsee knows that his indorser is bound not to 
negotiate the bill, or that the acceptor has already paid it, 
he is not in good faith in taking it. 

(5.) He has or is deemed to have given value for it, 
vide § 27 (2). The value may be any valuable considera- 
tion as defined by § 27, but need not be full value, Jones 
V. Gordon, 2 Appeal Cases, 616, 632. If the value is a 
debt for which the holder has a lien, he is only a holder 
for value to the extent of the debt, vide § 27 (3). 

(6.) And has no notice of defect in the title of his 
indorser. Defect in title is defined in subsection (2), and 
does not include a title derived through a forged or 
unauthorised signature. Where a signature has been 
forged or adhibited without authority, no one can be a 
holder in due course, vide § 24. Section 60 only protects 
the banker upon whom a bill payable on demand is 
drawn. It is not necessary that the holder have notice of 
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the particular defect in title. If a man knowing that a 
bill is in the hands of a person who had no right to it, 
should happen to think that he has stolen it, when he 
has obtained it by false pretences, in such a case he takes 
it at his peril, Jones v. Gordon^ 2 Appeal Cases, 616, 628. 

(6.) Vide % 2, 

(c.) Fi^^e §§ 31-38. 

{d.) Fraud is a machination or contrivance to deceive, and 
obligations induced by it are voidable. There is in such 
obligations apparently consent and engagement, but not such as 
the party defrauding is allowed to rely on, BelPs Prin. 13. The 
fraud may consist in misrepresentation or in concealment of 
material circumstances. Thus in Smith v. Bank of Scotland, 
14th January, 1829, 7 Sh. 244, the directors of a bank who 
were suspicious of the solvency of one of their agents, 
demanded additional security on the ground that some of his 
cautioners were dead, and concealed from the new surety, who 
was bound for past as well as future transactions, the real 
ground of their dissatisfaction. It was held that the bank 
having concealed material facts from the knowledge of the 
surety, which ought to have been communicated to him, could 
not enforce the bond. Fraud may also consist in the taking 
advantage of the intoxication of the granter, CoiLSton v. MiMer, 
26th February, 1862, 24 D. 607 ; or of his imbecility. Home 
V. Hardy, 30th March, 1842, 4 D. 1184. 

(6.) By the law of Scotland duress or force and fear 
annulled a contract even in a question with a holder in due 
course, but this clause assimilates the law of Scotland and 
that of England, so far as bills are concerned. The force and 
fear must be such as to overpower a mind of ordinary firm- 
ness, or such as, applied to a person of weaker age, sex, or 
condition, will produce the effect of overpowering violence 
on a firmer mind, Gelot v. Stewart, 4th March, 1870, 
8 M. 649. 

(/) Kg., by theft. 

(j.) Fic^e § 27, note (a). 

(h.) A bill is negotiated in breach of faith, where it is 
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§ 29. placed in the hands of a person as trustee who delivers to a 

third party without authority, Thomson v. M^Lauchline, 18th 

November, 1823, 2 Sh. 497. 

{i) Vide%2. 

(j.) Vide §§ 20, 21 (2), 38, 54 (2), 55 (1 5), 55 (2 6), 56, 64, 
88 (2). 

Rfesumption 30. (l.) Eveiy party whose signature (a) appears 
good faith. qii a bill is primd facie deemed to have become a 
party thereto for value (6). 

(2.) Every holder (c) of a bill \& primd facie deemed 
to be a holder in due course {d ) ; but if in an action (e) 
on a bill it is admitted or proved that the accept- 
ance issue (c), or subsequent negotiation (e), of the 
bill is affected with fraud, duress, or force and fear, or 
illegality (/) the burden of proof is shifted, unless and 
until the holder proves -that; subsequent to the 
alleged fraud or illegality, value (ft) has in good 
faith {g) been given for the bill Qi). 

(a.) Vide §§ 3, 17, 20, 91. 

(6.) Vide § 27. Value received, where drawer and payee 
are different, means value received from payee by drawer ; 
where a bill is payable to drawer's order, it means that it is 
received from drawer by drawee. This presumption may be 
overcome by parole evidence, vide § 100. 

(c.) Vide § 2. 

{d.) Vide § 29. This presumption may be overcome by 
parole evidence, vide § 100. 

(e.) Fttfe §§ 31-37. 

(/) Ft(f6§ 29. 

(g.) Ftc?e§90. 

(A.) This subsection comes in place of 19 <fe 20 Vict. cap. 
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60, § 15, which is repealed by this Act. If the holder prove § 30. 
that he gave value in good faith for the bill, it will be pre- 
sumed that he took the bill before it was overdue, and 
without notice of dishonour or of defect in the title of the 
person who negotiated it. 

Negotiation of Bills. 

31, (1.) A. bill is negotiated when it is transferred Negotiation 
from one person (a) to another in such a manner as 
to constitute the transferee the holder (a) of the bill. 

(2.) A bill payable to bearer (6) is negotiated by 
deHvery (c). 

(3.) A bill payable to order {d) is negotiated by the 
indorsement of the holder completed by deUvery (e). 

(4.) Where the holder of a bill payable to his 
order transfers it for value without indorsing it, the 
transfer gives the transferee such title as the trans- 
feror had in the bill, and the transferee in addition 
acquires the right to have the endorsement' of the 
transferor {d). 

(5.) Where any person is under the obligation to 
indorse a bill in a representative capacity, he may 
indorse the bill in such terms as to negative personal 
liability. 

(a.) Vide%2. 

(6.) Vide § 8 (3), § 2. A bill payable to bearer may be 
negotiated by or on behalf of the owner of it, but it may also 
be negotiated by a person having no title to it, as a finder, or 
a thief, or a person who has obtained it by fraud or violence, 
and the person who takes it from a person having no title to 
it becomes the holder of it, and if he takes it under the condi- 
tions specified in § 29, he becomes a holder in due course, 
whose rights are defined in § 38. 
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§8L (c.) Vide ^2, §21. 

(d.) Vide § 8 (4). A bill payable to order can only be 
negotiated by the indorsement of the holder — i.e., as defined in 
§ 2, the payee or indorsee of the bill who is in possession of it. 
No one can be a bearer, in the sense of this Act, of a bill 
or note which is not payable to bearer, either originally or 
by indorsement, vide § 2. The indorsement of the person in 
possession of a bill payable to order therefore does not confer 
any right to the bill even upon a bond fide holder for value, 
unless the indorser have right to the bill through the 
indorsement of the payea A forged signature confers no 
right on a hoTid fide holder for value. A bill may be 
negotiated by an agent having authority to indorse, vide § 25, 
or by an executor, Thomson on Bills, p. 145 ; or by the 
husband of the payee where the marriage is prior to the 
passing of the Married Women's Property (Scotland) Act, 
1881, 44 & 45 Vict. cap. 21, § 1, Eraser on Husband and 
Wife, p. 697; or by a trustee in bankruptcy, 19 & 20 Vict. cap. 
79, § 102. 

{d,) This subsection assimilates the law of Scotland to that 
of England. Formerly, where bills were handed to a person 
for valuable consideration, he acquired no title to them ; but 
in England it was held that the transferee acquired an equit- 
able title. In questions with creditors, the date of delivery 
of the unindorsed bill will determine whether the bill is 
reducible or not, 19 & 20 Vict. c. 79, § 6 ; but if the bill be 
subsequently indorsed, it is thought that the date of the 
indorsement will be held to be the date of delivery. 

(e,) To negative personal responsibility, it is not sufficient 
that the agent merely add to his signature words describ- 
ing himself as an agent, or as filling a representative capacity. 
He must express that he is signing for another, or for the 
estate or office which he represents, vide § 26. He may also 
negative personal responsibility by adding the words " with- 
out recourse ;" but the transferee is not bound to take such 
an indorsement, because it would deprive him of his recourse 
not merely against the agent or trustee, but also against the 
principal, or estate which he represents 
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32. An indorsement, in order to operate as a nego- § 82. 
, tiation, must comply with the following conditions (a), Requisites 

of a valid 
namely : indorsement. 

(1.) It must be written on the bill itself, and be 
signed by the indorser. The simple signa- 
ture of the indorser on the bill, without ad- 
ditional words, is sufficient (a). 

An indorsement written on an allonge, or on a 
" copy " of a bill issued or negotiated in a 
country where " copies " are recognised, is 
deemed to be written on the bill itself (b). 

(2.) It must be an indorsement of the entire bill. 
A partial indorsement — that is to say, an 
indorsement which purports to transfer to 
the indorsee a part only of the amount pay- 
able, or which purports to transfer the bill 
to two or more indorsees severally — does not 
operate as a negotiation of the biU (c). 

(3.) Where a bill is payable to the order of two or 
more payees or indorsees who are not part- 
ners, all must indorse, unless the one in- 
dorsing has authority to indorse for the 

others (d). 

(4.) Where, in a bill payable to order, the payee or 
indorsee is wrongly designated, or his name 
is misspelt, he may indorse the bill as therein 
described, adding, if he think fit, his proper 
signature (e). 

(5.) Where there are two or more indorsements on 
a biU, each indorsement is deemed to have 
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§ 82. been made in the order in which it appeaxs 

on the bill, until the contrary is proved (/). 
(6.) An indorsement may be made in blank or spe- 
cial. It may also contain terms making it 
restrictive (g). 

(a.) The formal requisites of an indorsement, whether 
made by or on behalf of the holder of a bill as defined in § 2, 
or by an indorser per aval, vide § 56, are — 

(1.) It must be in writing or print, vide § 2. It may be 
in pencil, Geary v. Physic, 5 B. and C. 234. 

(2.) On the hill. An indorsement in a separate paper is 
not valid as a negotiation of the bill, but may 
entitle the person to whom it is given to demand 
from the person so assigning it delivery of the bill, 
duly indorsed. 

(3.) And signed by the indorser. See note (a) on § 3, and 
note (c) on § 17. 

(h.) The indorsement may be written on an "allonge" — 
i.e., a slip of paper attached to a bill, when there is no room 
on the bill for further indorsations. " Copies" of a bill 
are not recognised in English or Scotch law, but are per- 
mitted in some foreign countries, by the law of which the 
requisites of a copy will be determined. By the law of Ger- 
many, a copy must be a transcript of the bill, with all the 
indorsements and markings thereon, and also a note that it is a 
copy, and that the original is to be found with a specified per- 
son, Allgemeine Deutsche Wechsel Ordnung, §§ 70-72. Although 
this subsection provides that an indorsement is deemed to be 
written on the bill itself, this does not mean that the holder 
of a " copy" with an original indorsement has all the rights of 
an indorsee on the bill. The copy is not deemed to be the bill, 
and without the bill the holder of the indorsed copy cannot 
demand acceptance or payment from the drawee, vide §§ 40, 
44, 45; nor can he take recourse against prior indorsers 
other than his immediate indorser, because they only engage 
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that the bill will be accepted and paid on presentation, and 

that if not paid they will compensate the holder, vide § 55. 

The indorsement on the copj operates as a transfer of the 
indorser's rights in the bill, and entitles the transferee to 
demand delivery of the bill from the transferor, or from any 
person holding it for him. 

A copy is not to be confounded with a part of the bill 
drawn in a set, vide § 71, nor mth the duplicate of a lost biU, 
vide § 69. 

(c.) This subsection forbids the payee of a bill indorsing a 
part of the amount payable in a bill, but does not prevent 
the holder, after receiving a partial payment, which ought to 
be noted on the bill, indorsing the bill for the balance ; for the 
balance is the sum payable, I. BelFs Com. 427 ; nor does it 
prevent a bill being indorsed payable to two or more indor- 
sees jointly, or, in the alternative, to one of two, or one or 
some of several indorsees, vide § 7 (2), § 34 (3). 

(d,) Even in the case of a partnership, all the partners 
must indorse, or grant authority to a copartner to indorse, 
where the firm is not one the business of which confers an 
implied power to indorse. Garland v. Jacomb, L. R. 8, Ex. 
216. 

(e,) If the payee or indorsee so indorse without adding his 
proper signature, summary diligence will probably not be 
competent on the bill against him, because extraneous evi- 
dence will be required to show that he is the indorser. 

(/.) This presumption will not be altered even where the 
indorsements are dated, though in this case less proof will 
probably be required to show the true order, and the date 
will be notice to a holder that the order on the bill is not the 
true order. 

(^.) Besides blank especial indorsements, vide § 34, and 
restrictive indorsements, vide § 35, there may be conditional 
indorsements, vide § 33. 

33. Where a bill purports to be endorsed condi- Conditioiua 

. , , indonement. 

tionaJly the condition may be disregarded by the 
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§ 38. payer, and payment to the indorsee is Valid whether 
the condition has been fulfilled or not (a). 

(a.) This section alters the law to the effect of entitling 
the payor of a bill upon which there is a conditional indorse- 
ment to disregard the condition, see Thomson on Bills, 
p. 185. A conditional indorsement is not invalid. If it is in 
writing on the bill, it limits the rights of every subsequent 
indorsee, whether a holder for value or not, who, on failure 
of the condition upon which his right depends, will be bound 
to deliver up the bill to the indorser. Although parole 
evidence is rendered competent in certain cases by § 100, it 
will apparently still be held that it is not competent to prove 
by parole a condition which varies the contract in the in- 
dorsement, Ahrey v. CruXy L. R. 5, C. P. 42 ; but parole 
evidence will be competent where the condition averred has 
the effect of suspending the commencement of the indorser's 
liability, or preventing the delivery of the indorsed bill 
taking effect till the occurrence of a specified event. 



Indorsement 34. (l.) An indorsement in blank specifies no in- 

in blank and 

tpeciai indorse- dorsee, and a bill so indorsed becomes payable to 

xnent. ' ^ -^ 

bearer (a). 

(2.) A special indorsement specifies the person to 
whom, or to whose order, the bill is to be pay- 
able (6). 

(3.) The provisions of this act relating to a payee 
apply with the necessary modifications to an indorsee 
under a special indorsement (c). 

(4.) When a ;bill has been indorsed in blank, any 
holder may convert the blank indorsement into a 
special indorsement by writing above the indorser s 
signature a direction to pay the bill to or to the order 
of himself or some other person {d). 
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(3.) Where a restrictive indorsement authorises §34. 
further transfer (e), all subsequent indorsees take the 
bill with the same rights and subject to the same 
liabilities as the first indorsee under the restrictive 
indorsement. 

(a.) A blank indorsement may be made either by writing 
the simple signature of the indorser on the bill, or by writing 
above the signature the words, " Pay to or order," 

or, " Pay to or bearer." In each of these cases the 

bill so indorsed becomes payable to bearer, vide § 8 (3), and 
remains so until the blank indorsement becomes converted 
into a special indorsement. If the blank indorsement be 
followed by a special indorsement, the bill remains payable 
to bearer in virtue of the blank indorsement, but the holder 
must cancel the subsequent indorsements, I. BelPs Com. 428. 
Where a person takes a bill with a blank indorsement, 
followed by special indorsements which have been cancelled, 
he may be thereby affected by notice that the title of his 
transferor is defective. Crook v. Jadis, 5 0. and P. 194. 

(b,) A special indorsement runs, " Pay to A. B.," or, " Pay 
to A. B. or order," or, " Pay to A. B.'s order." In each case 
the bill is then payable to the specified person or to his order, 
vide § 8 (4, 5). 

(c.) When not payable to bearer, the indorsee must be 
named or indicated with reasonable certainty, vide § 7 (1). 
The bill may be indorsed to two or more joint indorsees, 
or to one of two or one or some of several indorsers, and 
the indorsee may be the holder of an office for the time being, 
vide § 7 (2) ; and if indorsed to a fictitious or non-existing 
person, may be treated as payable to bearer, vide § 7 (3). 

(d,) Vide ^2. 

(e.) Vide ^35. 

35. (1.) An indorsement is restrictive (a) which Restrictive 

^ / ^ , , . . indorsement, 

prohibits the further negotiation (6) of the bill, or 
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§ 35. which expresses that it is a mere authority to deal 
with the bill as thereby directed and not a transfer 
of the ownership thereof, as, for example, if a bill be 
indorsed, " Pay D. only," or " Pay D. for the account 
of X.," or " Pay D. or order for collection "(c). 

(2.) A restrictive indorsement gives the indorsee 
the right to receive payment (d) of the bill, and to sue 
any party thereto that his indorser could have sued, 
but gives him no power to transfer his rights 
as indorsee unless it expressly authorises him to 
do so. 

(a.) Wherever it is doubtful whether an indorsement is or 
is not restrictive, it is held to be unlimited, and where an 
indorsement is unrestricted, parole evidence is not admissible 
in a question with a holder in due course, Soarez v. Glyn, 1 4 
L. J., Q. B. 313, and note (b) on § 100. Where an indorse- 
ment does not purport to be restrictive, parole evidence will 
be competent to prove that the bill with the indorsement was 
not delivered for the purpose of passing the property, vide 
note (^) on § 21 and note (b) § 100. 

(6.) Vide ^31, 

(c.) An indorsement, " Pay to A. B. or order, value in 
account with H. C. D.," is not a restrictive indorsement, 
BucTdey v. Jackson^ L. B. 3, Ex. 135. 

(d) Ficfe §§ 38 and 59. 

(e.) Where the words "or order "are added, the indorsee 
is authorised to delegate his duty of collection to a third 
party, who must pay the amount received to the indorsee 
that he may account for it ; or if the third party retains it, 
he may be called on to account for it directly to the first 
indorser. The last indorsee cannot apply the sum received 
by him from the drawee in payment of any debt owing to 
him by the indorsee under the restrictive indorsement. 
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36. (1.) Where a bill is negotiable (a) in its origin, § 86. 
it continues to be negotiable until it has been (a) restric- Negotiation of 

. overdue or dia- 

tively indorsed (6) or (6) discharged by payment or honoured bin. 
otherwise (c). 

(2.) Where an overdue (c?) bill is negotiated (e), it 
can only be negotiated subject to any defect of title (/) 
affecting it at its maturity, and thenceforward no 
person who takes it can acquire or give a better 
title [g) than that which the person from whom he 
took it had. 

(3.) A bill payable on demand (A) is deemed to be 
overdue within the meaning and for the purposes of 
this section when it appears on the face of it to have 
been in circulation for an unreasonable length of 
time {%). What is an unreasonable length of time for 
this purpose is a question of fact. 

(4.) Except where an indorsement bears date after 
(y) the maturity of the bill, every negotiation is primd 
facie deemed to have been effected before the bill was 
overdue. 

(5.) Where a bill which is not overdue has been 
dishonoured (Jc), any person who takes it with notice 
of the dishonour takes it subject to any defect of title 
attaching thereto at the time of dishonour, but nothing 
in this subsection shall affect the rights of a holder in 
due course {I). 

(a.) A bill is negotiable in its origin which, when drawn, 
does not contain words " prohibiting transfer, or indicating 
an intention that it should not be transferable," vide § 8 (1). 
A bill payable to a specified person without the addition 
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of the words, " or order," is now negotiable in England as 
well as in Scotland, vide § 8 (4). 

(b.) Vide % 35. 

(c.) A bill is discharged (1) by payment in due course by 
or on behalf of the drawee or acceptor, or, in the case of an 
accommodation bill, by the person accommodated, vide § 59 ; 
(2) where the acceptor is or becomes the holder in his own 
right of the bill at or after maturity, vide § 61 ; (3) when the 
holder at or after maturity renounces in writing his rights 
against the acceptor, vide§ 62 ; (4) where a bill is intentionally 
cancelled by the holder or his agent, and the cancellation is 
apparent thereon, vide § 63 ; or (5) where the bill is materially 
altered without the assent of all parties liable on the bill, vide 
§ 64. A bill which has been extinguished by the running of the 
years of prescription cannot be negotiated, i;«/e note(c) on §100. 

(d.) A bill payable at a fixed or determinable future period, 
vide § 11, is overdue on expiry of the last day of grace, vide 
§14. 

(e.) Vide % 31. 

(/.) Vide ^29 (2). 

(g.) The transferee of an overdue bill is liable to all per- 
sonal defences pleadable against a previous holder, vide § 38, 
unless he derives his title through a holder in due course, 
vide § 29 (3). This section substantially re-enacts the pro- 
visions of 19 & 20 Vict. c. 60, § 16. 

(k.) Vide ^10. 

(i.) The case of Rothschild v. Corney^ 9 Bamewell and 
Cresswell, 388, may be referred to in illustration. The 
plaintiff, on 19th January, was induced by the fraud of his 
clerk to sign two cheques, which were passed to a person 
named Brady. On 24th January Brady carried the 
cheques to the defendants, and asked them to give him cash 
therefor, which the defendants did. They then presented 
the cheques through their own bankers to the bankers on 
whom they were drawn, and received payment of them. An 
action was then brought by the plaintiff against the defend- 
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ants for payment of the sums in the cheques. It was § 36. 

admitted that the defendants had given cash for the cheques 

in bond Jide, but it was contended (1) that thej had acted 
carelessly in taking the cheques ; (2) that the cheques were 
overdue when handed to them. The first question was held 
to be a purely jury question ; and as to the second, Lord 
Tenterden, in refusing a new trial, said, " It cannot be laid 
down that, as matter of law, a party taking a cheque after 
any fixed time from date does so at his peril, and that the 
mere fact of the defendants having taken the cheques five 
days after they bore date, from a person who had not given 
value for them, did not entitle the plaintiff to a verdict." 

The onits of showing that the bill has been in circulation 
for an unreasonable length of time lies on the person assailing 
the holder^s title. See § 86 as to notes payable on demand. 

{j,) Where an indorsement is undated, it is presumed to 
have been made of the same date as the bill, II. Bell's Com. 
173. In England there is no presumption as to the date of 
an indorsement beyond that stated in this subsection. 
Whether an indorsement is undated or bears a date prior to 
the maturity of the bill, the true date of negotiation may be 
proved by parole, vide § 100. Where an indorsement is 
dated, the date, unless the contrary be proved, is deemed the 
true date, vide 13 (1). 

(k.) Vide §^3, 

(I) F«fe §§ 29 and 38. 



37. Where a bill is negotiated back to the drawer. Negotiation of 

• ^ ^ . bill to party 

or to a prior indorser or to the acceptor, such party already Uabie 

thereon. 

may, subject to the provisions of this Act, reissue and 
further negotiate the bill, but he is not entitled to 
enforce payment of the bill against any intervening 
party to whom he was previously liable (a). 

(a.) Where a bill is negotiated, vide § 31, to a party 
already liable thereon, he may reindorse it, and the indorsee 
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§ 87. will have a right of recourse against all prior indorsers, 

although the person who reindorses has no claim against the 

indorsers subsequent to his first indorsement, or to whom he 
himself is ultimately liable in recourse. Frustra petia quod 
mox restituturus es. If a person to whom a bill is negotiated 
back, before negotiating the bill, cancels all indorsements 
subsequent to his own, a subsequent holder has no claim of 
recourse against the indorser, whose signatures are thus can- 
celled. An acceptor cannot reissue a bill of which he is the 
holder at or after maturity, for it is then discharged, vide 
§ 61 ; nor can a drawer or indorser who is the party accom- 
modated in an accommodation bill, which he has paid in due 
course, vide § 59 (3). A drawer also cannot reissue a bill 
payable to a third party, which he has paid, vide § 59 (2). 
If the bill is cancelled, and the cancellation is apparent 
thereon, vide § 63, or if it is materially altered without the 
assent of all parties liable thereon, vide § 64, or if the holder 
has, on or after maturity, renounced in writing uncondition- 
ally his rights against the acceptor, vide § 62, it cannot be 
reissued. 



rhts of the 38. The rights and powers of the holder of a bill 

holder. . . . 

are as follows (a) : — 

(1.) He may sue on the bill in his own name (6) : 

(2.) Where he is a holder in due course, he holds 
the bill free from any defect of title of prior 
parties, as well as from mere personal defences 
available to prior parties among themselves, and 
may enforce payment against all parties liable on 
the bUl : 

(3.) Where his title is defective (a) if he negotiates 
the bill to a holder in due course, that holder 
obtains a good and complete title to the bill, and 
(6) if he obtains payment of the bill the person 
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who pays him in due course gets a valid discharge 881 
for the bill. 

(a.) The person in possession of a bill may be : — 

(1.) A holder in due course, as defined in § 29. Such a 
holder has right to all the contracts on the bill — viz., that 
of the drawer, vide § 55 (1), of the acceptor, vide § 54, 
and of all prior indorsers, vide § 55 (2). He takes these 
contracts free from anj defence not appearing on the face 
of the bill, and from any defect of title of his indorser, vide 
§ 29 (3). He is not liable to the defence that a signature 
on a blank bill stamp has not been filled up as a complete 
bill within a reasonable time, and strictly in accordance with 
the authority given, vide § 20. Delivery of a bill by prior 
parties is conclusively presumed in a question with him, 
vide § 21 (2). The drawer, acceptor, and prior indorsers 
are precluded from stating certain objections to his title, 
vide §§ 54, 55, and 88. An indorser per aval is liable in 
recourse to him, vide § 56. He may enforce a bill, which 
has been materially altered according to its original tenor, 
if the alteration is not apparent, vide § 64. 

(2.) A holder for value, vide § 27. He can enforce an 
accommodation bill against a person whom he knew to be 
an accommodation party when he took the bill. If not a 
holder in due course, he is liable to all objections pleadable 
against a prior holder, except that the acceptor or other 
party sued has not received value, vide § 27 (2). 

(3.) He may be a holder by negotiation from one of 
these holders, in which case, he has all the rights of the 
holder from whom he took the bill, unless he is a party to 
fraud or illegaHty affecting the biU, vide § 29 (2), § 27 (2). 

(4.) He may be a holder with a defective title — e.g,y a thief 
or a finder, or a person who has fraudulently or by violence 
obtained the bill. Such a holder has a title to transfer the 
bill or to discharge the drawee, but his title may be cut 
down, vide § 29 (2). 

(5.) He may derive his title from a person whose title is 

H 
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g 88. defective. If he become a holder after maturity of the bill, 

his title is defective also, whether he knew of the defect or 

not. If he become a holder before the bill is overdue, his 
title is good, unless he had notice that the title of his 
transferor was defective, or did not take it for value, or 
in good faith. 

(6.) He may be a forger, and neither has a good title 
himself, nor can confer one on a bond fide holder for value 
before maturity, vide § 24, with the exceptions stated in 
§§54, 55, and 88. He cannot give a valid discharge, vide 
§ 59, for no one can be a holder of a bill whose title depends 
on a forged or unauthorised signature. 

(7.) He may be a transferee for value without indorse- 
ment, and has such title as his transferor had in the bill, 
vide 31 (4). 

(8.) He may be a honAfide holder for value, but subject 
to a condition. Such a holder, if the condition be proved, 
vide § 34, has right to the bill only if the condition be 
fulfilled, but he can give a valid discharge to the payer. 

(6.) A holder may either bring an ordinary action or raise 
diligence on the bill, vide % 98. 



General duties of the Holder. 

When present- 39. (l.) Where a bill is payable after sight, pre- 
ceptance is seiitmeiit for acceptance is necessary in order to fix the 

necessary. ^ •' 

maturity of the instrument (a). 

(2.) Where a bill expressly stipulates that it shall 
be presented for acceptance, or where a bill is drawn 
payable elsewhere than at the residence or place of 
business of the drawee, it must be presented for 
acceptance before it can be presented for payment (6). 

(3.) In no other case is presentment for acceptance 
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necessary in order to render liable any party to the § 89. 
bill (c). ~ 

(4.) Where the holder of a bill, drawn payable 
elsewhere than at the place of business or residence 
of the drawee (d), has not time, with the exercise of 
reasonable diligence (e), to present the bill for accept- 
ance before presenting it for payment on the day that 
it falls due, the delay caused by presenting the bill 
for acceptance before presenting it for payment is 
excused, and does not discharge the drawer and in- 
dorsers. 

(a,) When a bill payable after sight is presented for 
acceptance, the drawee ought to date his acceptance, but the 
want of the date does not afifect the maturity of the bilL 
The holder may insert the true date, but if he inserts a 
wrong date in good faith and by mistake, or if the acceptance 
with a wrong date come into the hands of a holder in due course, 
the bill becomes payable at the date so inserted, vide § 12. 

(5.) Presentment must be to the drawee or to some person 
authorised to accept or refuse acceptance on his behalf, and 
not at the place of payment. The stipulation in this sub- 
section must be in writing on the bilL 

(c.) The holder may, however, in his option present for 
acceptance, and if he does, and acceptance be refused, he must 
treat the bill as dishonoured, vide § 42. Although present- 
ment, except in the specified cases, is not necessary to render 
any party to the bill liable, non-presentment may involve 
the person not presenting in liability. Thus, an agent who 
neglects to present a bill sent to him for presentment will be 
liable in damages, if loss result therefrom, as by the drawer 
failing in the interval, I. Bell's Com. 433; Vcm JDieman^s 
Lamd Bamk v. Victoria Bomky L. R. 3, P. C. 526. 

{d,) Where the bill is payable at the residence or place of 
business of the drawee, presentment for acceptance on the 
day it falls due, is sufficient compliance with the stipulation. 



1 00 BILLS OF EXCHANGE ACT, 1882. 

§ 39 (^') Reasonable diligence does not mean all possible dis- 

patcL The holder is not bound, amissia omnibus aliis negotiiSy 

to devote himself to presenting a bill for acceptance, but must 
use reasonable diligence which varies with the circumstances 
of each case, GladweU v. Tv/mer, L. R., 5 Ex. 59. Reasonable 
diligence in other concerns, as well as in presenting the 
particular bill must be allowed for, Darhishire v. Pa/rkes^ 
6 East. 3. 



^wbST" ^- (^O Subject to the provisions of this Act (a), 
^S. ^^ when a bill payable after sight is negotiated, the holder 



sen 

m 
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must either present it for acceptance (6) or negotiate (c) 
it within a reasonable time. 

(2.) If he' do not do so, the drawer and all indorsers 
prior to that holder are discharged. 

(3.) In determining what is a reasonable time within 
the meaning of this section, regard shall be had to the 
nature of the bill, the usage of trade with respect to 
similar bills, and the facts of the particular case {d). 

(a.) A holder who is excused from presenting a bill 
payable after sight in the cases mentioned in § 41 (2), is not 
bound to negotiate the bill. A holder in due course of such 
a bill is not alSected by the failure of a previous holder to 
present in reasonable time, but may enforce it, notwithstand- 
ing such failure, against all parties liable thereon, vide § 38, 
but the party who has failed timeously to present for accept- 
ance, cannot take recourse against the drawer and prior 
indorsers, if he is compelled to pay the holder in due course. 
The holder of a bill payable afber sight, who is entitled to 
treat the bill as a promissory note, under the provisions of 
§ 5 (2), is not bound to present or negotiate the bill in 
order to preserve his recourse against the drawer and in- 
dorsers, since the provisions of this Act as to presentment 
for acceptance do not apply to notes, vide § 89 (3). 

(6.) Vide % 41. 
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(c.) Fwfe§31. ^40. 

(d,) Keasonable time will be reckoned from the date when 
the holder receives the bill, No delay warranted by the 
ordinary course of business is unreasonable. It has been 
held that bills drawn by a coimtry banker upon London may, 
by the course of dealing, be retainable for a longer period than 
a bill drawn by a merchant, or by one banker on another in 
the same ^\&ce,ShiUe v. ^o&t7i9, Moody and Malkin, 133; Fry v. 
ffillf 7 Taunton, 397. The situation and interest of both holder 
and drawer must be taken into account in determining what is 
a reasonable time. In Mellish v. Bawdon, 9 Bing. 416, the 
plaintiff purchased a bill drawn by the defendant on A. B., pay- 
able sixty days after sight, at Kio Janeiro. The exchange be- 
ginning to fall, the plaintiff kept the bill for five months and 
then negotiated it. The drawee not accepting, the plaintiff paid 
his indorsee and sued the drawer. Held that, there being no 
usage to present within any particular time, the time taken 
by the plaintiff was reasonable. The reasonable time is to be 
fixed with reference to the time each holder keeps the bill, 
and if each keeps it for a reasonable time, the fact that the 
bill is kept in all for a year will not make the delay in pre- 
senting unreasonable, Muilmcm v. JD^Uquino, 2 H. BL 565 ; 
but where a party received on 12th August a bill drawn in 
Newfoundland at ninety days' sight on S. & W. in England, 
and did not present it till 16th November, and offered no 
explanation of the delay, it was held that it was not presented 
in reasonable time. See also Ramchun Mullick v. Lach/mee- 
cund Badakissen, 9 Moore, P. C. 46. The detainer of the bill 
must not be wanton or careless, but must be either for a short 
period or for a customary period, or, if longer, on account of 
some special circumstances which must be proved. Smith's 
Mercantile Law, 238. 

41, (1.) A bill is duly presented for acceptance (a) ^"^^^^^^ 
which is presented in accordance with the following ^^^^^^^ 

rules : sentmeii 

(a.) The presentment must be made by or on be- 
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§ 41* half of the Jiolder (a) to the drawee or to some 

person authorised to accept or to refuse accept- 
ance on his behalf (6) at a reasonable hour (c) on 
a business day (d) and before the bill is over- 
due (e) : 

(6.) Where a bill is addressed to two or more 
drawees, who are not partners, presentment must 
be made to them all, unless one has authority to 
accept for all, then presentment may be made to 
him only (/) : 

(c.) Where the drawee is dead, presentment may be 
made to his personal representative (g) : 

(d.) Where the drawee is bankrupt, presentment 
may be made to him or to his trustee (g) : 

(e.) Where authorised by agreement or usage, a 
presentment through the post ofl&ce is suffi- 
cient (h) : 

(2.) Presentment in accordance with these rules is 
excused, and a bill may be treated as dishonoured by 
non-acceptance — 

(a.) Where the drawee is dead or bankrupt, or is a 
fictitious person or a person not having capacity 
to contract by bill (i) : 

(6.) Where, after the exercise of reasonable dili- 
gence, such presentment cannot be effected {j ) : 

(c.) Where although the presentment has been 
irregular, acceptance has been refused on some 
other ground (F). 

(3.) The fact that the holder has reason to believe 
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that the bill, on presentment, will be dishonoured does 1 41. 
not excuse presentment. 

(a.) Vide § 2. The person presenting for acceptance need 
not be specially authorised to do so. It is sufficient if he 
make the presentment on behalf of the holder. 

(6.) In the case of a bill drawn on a firm, the business of 
which entitles its partners to accept bills, presentment to one 
of the partners is sufficient, see § 27, note. In the case of 
an incorporated company, presentment must be made to the 
office-bearer who is authorised to accept for the company, 
25 & 26 Vict. cap. 89, § 47. Presentment for acceptance is 
to be made to the drawee where he is to be found, and it is 
not sufficient to present the bill at the residence or place 
of business of the drawee, if he can be found with the exercise 
of reasonable diligence. 

(c.) Where the drawee is a merchant, reasonable hours mean 
business hours, and where he is a banker, bank hours, Chitty 
on Bills, p. 184. In either case it is a question of fact to be 
determined on the evidence what are business hours, Bell's 
Prin. 336, Neilson v. Leighton, 7th Feb. 1843, 5 D. 613; 9th 
Feb. 1844, 6 D. 622. Where the drawee is not in business, it 
is a jury question whether the bill has been presented in 
reasonable hours. 

(d.) Vide § 92. The bill may be accepted by the drawee 
though not presented on a business day or at a reasonable hour* 

(e.) A bill not payable on demand is overdue on expiry of 
the last day of grace, vide § 14. A bill payable on demand is 
overdue, when not presented for payment within a reasonable 
time, vide § 45 (2). But see § 86 as to notes. 

{/, ) If acceptance be refused by one of them, presentment 
to the others is not necessary, because the holder is not bound 
to take a qualified acceptance, vide § 44 (1), and if he take the 
acceptance of only some of the drawees, without the express 
or implied assent of the drawer and indorsers, they are dis- 
charged. 

(^.) The holder is not bound to make presentment in this 
case, vide subsection 2 (a). 
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§ 41. (A.) Vide note on § 45 (8), and 49 (15). 

(i) Where the drawee is a fictitious person, a person not 
having capacity to contract, the holder may treat the bill as 
a note, vide § 5 (2), to which the provisions of the Act as 
to presentment for acceptance do not apply, vide § 89 (3 a). 

(j. ) It is a question to be determined according to the cir- 
cumstances of each case, whether the holder has or has not 
exercised reasonable diligence in endeavouring to find the 
drawee, Cheek v. Roper, 5 Esp. 175. Where the drawee has 
left the country and his address is not known, the holder is 
not bound to take a^y extraordinary means to find him. 

{h) Thus a presentment on a non-business day is irregular, 
but is sufficient if the drawee declined to accept on the ground 
that he has no funds of the drawer, or on any ground except 
the irregularity of the presentment. 

Non-aocept- 42. (l.) When a bill is duly presented for accept- 
ance and is not accepted within the customary time, 
the person presenting it must treat it as dishonoured 
by non-acceptance. If he do not, the holder shall lose 
his right of recourse against the drawer and indorsers. (a) 

(a.) The usual time for which a bill is left for acceptance 
is twenty-four hours, but the time depends on the custom of 
the place of presentment, Bell's Prin. 334. In the Bank of 
Van Dieman^s Land v. The Bank of Victoria^ L. R. 3, P. C. 
526, the Bank of Victoria received a bill at one o'clock on 
Friday from the plaintiff for presentment for acceptance, and 
on the same day at two o'clock presented it to the drawees, and 
left it with them for acceptance. On the following day, 
Saturday, an acceptance was written on it by the drawees, 
who handed it to one of their clerks for delivery, when called 
for. The bill was mislaid, and the clerk of the drawees asked 
the clerk of the respondents to call on Monday. Before the 
bill was found the drawers failed, and the drawees then scored 
their acceptance. The holders brought an action of damages 
against the respondents, their agents, for not treating the bill 
as dishonoured, but as, according to Melbourne custom, busi- 
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ness closed at twelve o'clock, it was held by the Privy Council, § 42, 
that two hours of the twenty-four not having run on Satur- — - 
day, when business closed, the defendants were justified in 
leaving the bill with the drawees till Monday. This section 
applies to all cases in which presentment for acceptance is 
made, though it may not have been necessary to present, 

43. (1.) ^ ^^ ^ dishonoured by non-acceptance — Dishonour by 
(a.) when it is duly presented for acceptance (a), Sceflml its 

11 . . •! 1 1 <i • consequences^ 

and such an acceptance as is prescnbed by this 
Act (6) is refused or cannot be obtained ; or 
(6.) when presentment for acceptance is excused 

and the bill is not accepted (c). 
(2.) Subject to the provisions of this Act (d) when 
a bill is dishonoured by non-acceptance, an immediate 
right of recourse against the drawer and indorsers 
accrues to the holder, and no presentment for pay- 
ment is necessary. 

(a.) Vide ^il{l). 

(6.) Vide § 17, 19, and 44. 

(c.) Although presentment is excused, "where the drawee is 
dead or bankrupt, his executor or trustee may accept, 
vide § 41. 

(d,) The holder has no right of recourse where the drawer 
and prior indorsers have been discharged by failure to present 
in due time, vide § 40 ; or where the bill has been materially 
altered, vide § 64 ; or where the indorsers have indorsed without 
recourse, vide § 16 ; or where they have not capacity to con- 
tract, vide § 22 ; and where the bill has been accepted for 
honour supra protest his right of recourse is suspended. 
The holder may take recourse, either by action or by sum- 
mary diligence, whether presentment for acceptance be 
necessary or not. Vide note (a) on § 98. In order to 
make his recourse effectual, the holder must take the steps 
prescribed in §§ 48, 49, 50, and 51. Although not necessary, 
presentment for payment may be made. 



106 



BILLS OF EXCHANGE ACT, 1882. 



§44. 

DutieB as to 
qualified ac- 
ceptances. 



ii'i 






'i 



44. (1.) The holder (a) of a bill may refuse to take 
a qualified acceptance (6), and if he does not obtain 
an unqualified acceptance may treat the bill as dis- 
honoured by non-acceptance. 

(2.) Where a qualified acceptance is taken, and the 
drawer or an iudorser has not expressly or impliedly 
authorised the holder to take a qualified acceptance, 
or does not subsequently assent thereto, such drawer 
or indorser is discharged from his liability on the 
bill. 

The provisions of this subsection do not apply to 
a partial acceptance, whereof due notice has been 
given (c). Where a foreign bill (d) has been accepted 
as to part, it must be protested as to the balance (e). 

(3.) When the drawer or indorser of a bill receives 
notice of a qualified acceptance, and does not within 
a reasonable {/) time express his dissent to the holder 
he shall be deemed to have assented thereto. 

(a.) Vide ^2. 

(6.) Vide ^19. 

(c.) Vide § 49, as to the requisites of notice of dishonour. 

(d.) This provision only applies where a bUl on the fa^e of 
it appears to be foreign, vide § 51 (2), and § 4. 

(e,) The mode of protesting is regulated by § 51. The 
necessity for a protest is determined according to the rules 
laid down in § 72 (3). 

(/,) Reasonable time depends on the circumstances of each 
case. 



1 ,1 



Buiesasto 45. Subjcct to the provisious of this Act (a) a bill 

^?^^^lnt. must be duly presented for pa3rment. If it be not so 
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presented the drawer and indorsers shall be discharged .§ 46. 

A bill is duly presented for pa3mient which is pre- 
sented in accordance with the following rules : — 

m 

(1.) Where the bill is not payable on demand, pre- 
sentment must be made on the day it falls due (c). 

(2.) Where the bill is payable on demand (d), then, 
subject to the provisions of this Act (e), present- 
ment must be made within a reasonable time after 
its issue (/) in order to render the drawer liable, 
and within a reasonable time after its indorsement 
(/), in order to render the indorser liable. 

In determining what is a reasonable time, (g) regard 
shall be had to the nature of the bill, the usage 
of trade with regard to similar bills, and the facts 
of the particular case. 

(3.) Presentment must be made by the holder (/) or 
by some person authorised to receive payment on 
his behalf at a reasonable hour (h) on a business 
day (i), at the proper place as herein-after de- 
fined, either to the person designated by the bill 
as payer, or to some person authorised to pay or 
refuse payment on his behalf if with the exercise 
of reasonable diligence such person can there be 
found (j). 

(4.) A bill is presented at a proper place : — 

(a.) Where a place of payment is specified in the 

bill and the bill is there presented (k), 
(6.) Where no place of payment is specified, but 
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§ 40, the address of the drawee or acceptor is given 

in the bill, and the bill is there presented, 
(c.) Where no place of payment is specified, and 
no address given, and the bill is presented at 
the drawee's or acceptor's place of business if 
known, and if not, at his ordinary residence if 
known. 
(d.) In any other case (Z) if presented to the 
drawee or acceptor wherever he can be found, 
or if presented at his last known place of 
business or residence. 
(5.) Where a bill is presented at the proper place, 
and after the exercise of reasonable diligence no 
person authorised to pay or refuse payment can 
be found there, no further presentment to the 
drawee or acceptor is required. 
(6.) Where a bill is drawn upon, or accepted by two 
or more persons who are not partners, and no 
place of payment is specified, presentment must 
be made to them all (m). 
(7.) Where the drawee or acceptor of a bill is dead, 
and no place of payment is specified, presentment 
must be made to a personal representative, if 
such there be, and with the exercise of reasonable 
diligence he can be found. 
(8.) Where authorised by agreement or usage a 
presentment through the post ofl&ce is sufficient (n). 

(a,) Presentment for payment is not required in certain 
cases, vide § 46. It is not required where the bill has been 
dishonoured by non-acceptance, vide § 43, unless it has been 
afterwards accepted for honour, vide §§ G6 and 67. 
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(b,) The drawer is not discharged by non-presentment, §46, 

where the drawer and drawee are the same persons or a 

pei*son not having capacity and contract. In these cases, the 
holder may treat the bill as a note, vide § 5 (2), and the 
drawer is then considered to be the maker, whose liabilities 
are those of an acceptor, vide § 89 (2). 

(c.) A bill not payable on demand must be presented on 
last day of grace, vide § 14. 

(d) Vide % 10. 

(e,) Vide notes (a) and (6). 

(/) Vide §2. 

(g) Vide note {d) on § 40, and note (e) on § 86. 

(A.) ** Reasonable hours" means "bank hours," if the ac- 
ceptor or drawee be a banker, and business hours if he is a 
merchant, and if he be not in business it is a jury question, 
Chitty on Bills, p. 215, and note (c) on § 41. 

(i) Fw^§93. 

(/) Presentment for payment can only be made by the 
bearer of a bill payable to bearer, or by the payee or 
indorsee of a bill payable to order. A person holding 
under a forged indorsement is not a holder, vide § 24. If 
the holder do not himself present for payment, the person 
he sends must be authorised to give up the bill and to dis- 
charge the payer. The payer may be either the drawee or 
acceptor, or the person with whom the bill is domiciled, where 
the bill is made payable elsewhere than at the drawee's 
residence or place of business. The holder is not bound to 
look for a person authorised to make payment except at the 
proper place, as defined in subsection 4. It is not necessary to 
present to a referee in case of need, whose name is given on 
the bill, vide § 15. Where the acceptor or drawee is bankrupt, 
presentment must be made to him, Thomson on Bills, p. 305, 
and in the case of a company being wound up, presentment 
is made to the liquidator, in re Agra Bamk ex parte Tondewty 
L. R. 5, Eq. 160. 

(A.) The place of payment may have been added by the 
drawee on accepting, vide § 19, and presentment is to be made 
there, although the drawee or acceptor be dead, vide sub- 
section (4). 
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§ 46. Q') The holder is not bound to present to the drawee, in 

— - the cases defined in (4 a, 6, and c), if he is not to be found 

at the several places of payment there stated. 

(m.) A refusal on the part of one of them to pay, does not 
dispense with presentment for payment to the others, as in 
the case of presentment for acceptance. 

(n,) Where, owing to accidents happening at the post-office, 
the presentment is not made, or is not made in due time, the 
holder will not, it is thought, be deprived of his recourse 
against the drawer and prior indorsers. If he has been 
authorised to make presentment through the post-office, 
then so soon as he commits the bill to the post-office he 
has no longer control of it, and the principle of the ca«es 
which have been decided as to the completion of a contract 
through the post-office seems to apply. The leading case is 
Durdop V. Higgins, 2nd July, 1847, 9 D. 1407, 24th Feb. 
1848, 6 Bell, App. 195. In that case, a letter accepting an 
oflfer was posted in Liverpool on 30th January, but dated by 
mistake 31st January, and owing to a delay in the post-office, 
was not delivered in Glasgow till the afternoon of Ist 
February. If the offer was not accepted in course of post — 
i.e., by a letter which would reach the offerers on the 3 Ist 
January, the acceptance would be too late. It was contended 
that the acceptors were responsible for the delay in the post- 
office ; but it was held both in the Court of Session and in 
the House of Lords, that the delay caused by the post-office 
did not prevent the completion of the contract. Lord 
Oottenham said : — " It is a very frequent occurrence that a 
party having a bill of exchange, which he tenders for payment 
to the acceptor, and if acceptance is refused, is bound to give 
the earliest notice to the drawer. That person may be 
resident many miles distant from him. If he puts a letter 
into the post at the right time it has been held quite sufficient : 
he has put the letter into the post, and whether that letter 
be delivered or not is a matter quite immaterial, because for 
accidents happening at the post-office he is not responsible." 
In the House Fire Insurance Compcmy v. Chrwnt, 4 Ex., Div. 
216, where the posting of a letter of allotment, which was 
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never delivered, was held to complete the contract of a share- § 45, 

holder with the company, all the cases, English and Scotch, 

were reviewed, and the principle was given effect to, that in 
all cases where the post-office is a proper medium of communi- 
cation, the sender is not responsible for accidents occurring 
in the post-office, whether these merely cause delay or entirely 
prevent delivery of the communication. But the post-office 
is not a proper medium for presenting a bill for payment 
where there is no agreement or usage to that effect. So soon, 
however, as the holder learns, or perhaps ought to have learned, 
that the presentment has not in point of fact been made, he 
must use reasonable diligence to present the bill, vide 
§ 46 (1), and note (h) on § 49 (15). 

46. (1.) Delay in making presentment for payment Excuses for 

delay or non* 

is excused when the delay is caused by circumstances presentment 

for payment. 

beyond the control of the holder, and not imputable 
to his default, misconduct, or negligence (a). When 
the cause of delay ceases to operate presentment must 
be made with reasonable diligence (6). 

(2.) Presentment for pa3rment is dispensed with, — 
(a.) Where, after the exercise of reasonable dili- 
gence (6) presentment, as required by this Act, 
cannot be effected. 
The fact that the holder has reason to believe that 
the bill will, on presentment, be dishonoured, 
does not dispense with the necessity for present- 
ment (c). 
(6.) Where the drawee is a fictitious person (d). 
(c.) As regards the drawer where the drawee or 
acceptor is not bound, as between himself and 
the drawer, to accept or pay the bill, and the 
drawer has no reason to believe that the bill 
would be paid if presented (e). 
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§46. {d.) As regards an indorser, where the bill was 

accepted or made for the accommodation of 
that indorser, and he has no reason to expect 
that the bill would be paid if presented. 
(e.) By waiver of presentment, express or implied 

(a.) JS,g., The sudden illness or death of the holder, or of 
the agent employed by him to present, or distance from a post- 
office, or unavoidable business, JDa/rbishire v. Fa/rkes, 6 East. 3. 

(b.) See note (e) on § 39. 

(c.) The rule that presentment must be made, although the 
drawee be bankrupt, or insolvent, or has stopped payment, in 
re Agra Bcmk ex parte Tondeur^ L. K. 5, Eq. 160, Smith's 
Mercantile Law, 236, is not altered. 

(d) The holder may treat the bill in this case as a promis- 
sory note, vide § 5 (2), and the drawer will then be held to be 
the maker, and liable in the same way as the acceptor. 

{e.) E.g., Where the acceptor is an accommodation party, 
and the drawer is bound to put him in funds to meet the bill 
at maturity; also where a cheque is drawn upon a banker, 
who has declined to honour the cheques of the drawer. 

(/) In Caim£ Trusteea v. Brown, 26th June, 1836, 14 Sh. 
999, a drawer who induced the holder to delay present- 
ment, and thereafter, at his own request, had the bill sent to 
him to receive payment, and then protested it for non-pay- 
ment. It was held that he had waived his right to due 
negotiation. In Allhusen & Sons v. Mitchell d; Gompam,y, 
23rd Feb. 1870, 8 M. 600, the acceptor of a bill became 
bankrupt before its maturity, and the holders did not present 
for payment. After an interval of two years the holders 
sued the drawers for payment, and were met by the defence 
that the bill had not been presented. It was held that the 
drawers had waived their right to state this plea, by writing 
letters subsequent to the date, when the bill became over- 
due, in which they asked indulgence for two or three weeks, 
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and by implication acknowledged liability for the amount. r 48^ 

The following cases may also be referred to in illustration of 

what amounts to waiver, Rogers v. Stepliens, 2 Durnford and 
East. T. R 7, 13; KUby v. Rochussen, 18 Scott, C. B. 
Keports, K S. 357 ; Taylor v. Jon^s, 2 Campbell, 105 ; 
Lundie v. Robertson, 7 East 231 ; Hodge v. Fillis, 3 Camp- 
bell, 462. 



47. (1.) ^ ^^ is dishonoured by non-paymeiit (a) Dishonour by 
when it is duly presented for payment (a) and payment "°^ ^^^^^ * 
is refused or cannot be obtained, or (6) when present- 
ment is excused (6) and the bill is overdue (c) and 
unpaid. 

(2.) Subject to the provisions of this Act (d) when 
a bill is dishonoured by non-payment, an immediate 
right of recourse against the drawer and indorsers 
accrues to the holder (e). 

(a.) Fufe,§45. 

(6.) Vide, §^6. 

(c.) Fufe,gl4and45. 

(d,) A holder has no recourse against the drawer and prior 
indorsers when he has failed to present a bill payable after 
sight for acceptance or to negotiate it within a reasonable 
time, or in the case of a bill, which has been materially 
altered, vide § 64, or where their signatures have been can- 
celled, mde § 63 (2). Where the holder of a bill refuses to 
receive payment, supra protest, he has no recourse against 
any person who would have been discharged by such pay- 
ment, vide 68 (7). There is no recourse on the bill against a 
person not having capacity to contract, vide § 22, nor against 
a drawer and indorser without recourse, vide § 16. Where 
the bill has been accepted for honour it must be presented 
to the acceptor for honour, and protested, if dishonoured by 
him, before recourse is taken against the drawer, vide § 67 

I 



L 



114 BILLS OP EXCHANGE ACT, 1882, 

(2, 4), To preserve the rigbt of recourse, the holder mu 
take the steps prescribed in ^ 48, 49, 50, and 51. 
(e.) F«&§2. 

48. Subject to the proviaiona of this Act (a), when 
bill has been dishonoured by non-acceptance or by noi 
payment (&), notice of dishonour must be given i 
the drawer and each indorser, and any drawer ( 
indoraer to whom sueb notice is not given is di 
charged (c) : Provided that — 

(1.) Where a bill is diahonoured by non-acceptanc 
-and notice of dishonour is not given, the rights of 
holder in due course (d) subsequent to the omissio 
shall not be prejudiced by the omission. 

(2.) Where a bill is dishonoured by non-aceeptan 
and due notice of dishonour is given, it shall not 1 
necessary to give notice of a subsequent dishonour 1 
non-payment unless the bill shall in the meantiii 
have been accepted (c). 

(a.) The otniasion to give notice of dishonour does i 
discharge the drawer and indorsers in the cases mentioned 
§ 50, and, in the case of a bill payable on demand being c 
honoured by non-paymeiit, only discharges them in a quest! 
with the then holder. If such a bill subsequently comes ii 
the hands of a holder in due course, vide g 29, and is present 
by him for payment before it is overdue — i.e., before it appei 
on the face of it to have been in circulation for an unreasonal 
length of time, vide § 36 (3), he has recourse against the drav 
and indorsers, notwithstanding the provisions of this sectii 
mde § 38 (2). It is no excuse for the omission to give not 
that the di'awer or indorser has not in point of fact suffei 
loss thereby. 

(J.) Fide §§ 43 and 47. 

(c.) The holder can avail himself of a notice given by 
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indorser who is liable on the bill, and who is subsequent to § 48. 
the party to whom notice is given, vide § 49 (5). 

(d,) Vide ^29. 
(«.) Fufe§18(3). 

49. Notice of dishonour in order to be valid andR^esaato 

notice of di8- 

effectual must be given in accordance with the following ^ono\a. 
rules : — 

(1.) The notice must be given by or on behalf of 
the holder, or by or on behalf of an indorser who, 
at the time of giving it, is himself liable on the 
bill (a). 

(2.) Notice of dishonour may be given by an agent 
either in his own name, or in the name of any 
party entitled to give notice, whether that party 
be his principal or not. 

(3.) Where the notice is given by or on behalf of 
the holder, it enures for the benefit of all sub- 
sequent holders and all prior indorsers who have 
a right of recourse against the party to whom it 
is given. 

(4.) Where notice is given by or on behalf of an 
indorser entitled to give notice as herein-before 
provided, it enures for the benefit of the holder 
and all indorsers subsequent to the party to whom 
notice is given. 

(5.) The notice may be given in writing or by per- 
sonal communication, and may be given in any 
terms which sufficiently identify the bill, and 
intimate that the bill has been dishonoured by 
non-acceptance or non-payment (6). 
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§49. (6.) The return of a dishonoured bill to the drawer 

or an indorser is, in point of form, deemed a 
suflficient notice of dishonour. 
(7.) A written notice need not be signed, and an in- 
sufficient written notice may be supplemented and 
validated by verbal communication. A misde- 
scription of the bill jshall not vitiate the notice 
unless the party to whom the notice is given is in 
fact misled thereby (c). 

(8.) When notice of dishonour is required to be given 
to any person, it may be given either to the party 
himself, or to his agent in that behalf (d). 

(9.) Where the drawer or indorser is dead, and the 
party giving notice knows it, the notice must be 
given to a personal representative if such there be, 
and with the exercise of reasonable diligence he 
can be found. 

(10.) Where the drawer or indorser is bankrupt, 
notice may be given either to the party himself 
or to the trustee. 

(11.) Where there are two or more drawers or 
indorsers who are not partners, notice must be 
given to each of them, unless one of them has 
authority to receive such notice for the others. 

(12.) The notice may be given as soon as the bill 
is dishonoured and must be given within a 
reasonable time thereafter. 

In the absence of special circumstances (e) notice is 
not deemed to have been given within a reason- 
able time, unless — 
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(a.) Where the person giving and the person to §49, 
receive notice reside in the same place, the notice 
is given or sent off in time to reach the latter on 
the day after the dishonour of the bill (/). 
(6.) Where the person giving and the person to 
receive notice reside in different places, the notice 
is sent off on the day after the dishonour of the 
bill, if there be a post at a convenient hour on 
that day, and if there be no such post on that 
day then by the next post thereafter [f). 
(13.) Where a bill when dishonoured is in the hands 
of an agent, he may either himself give notice to 
the parties liable on the bill, or he may give notice 
to his principal. If he give notice to his principal, 
he must do so within the same time as if he were 
the holder, and the principal upon receipt of such 
notice has himself the same time for giving notice 
as if the agent had been an independent holder. 
(14.) Where a party to a bill receives due notice of dis- 
honour, he has after the receipt of such notice the 
same period of time for giving notice to antecedent 
parties that the holder has after the dishonour (g). 
(15.) Where a notice of dishonour is duly addressed 
and posted the sender is deemed to have given 
due notice of dishonour notwithstanding any 
miscarriage by the post-ofl5ce {h). 

{a.) The person giving notice does not require to be 
specially authorised to give notice on behalf of the holder. 
An indorser who is not liable on the bill either because he 
has indorsed without recourse, or because he has been 
discharged by his signature being cancelled, vide § 63 (2), or 
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because recourse has been lost against Mm by failuve dul 
to present for acceptance, vide § 40, or because due notice i 
dishonour has not been given to him, cannot give notice. I 
however, an indorser give notice before he ought himself I 
have received notice, and he is subsequently discharged by i 
notice of dishonour being given to him, the holder is entitle 
to avail himself of that notice, because the indorser at tl 
time of giving the notice was liable on the bill. Where a 
indorser has waived performance of some of the holder 
duties, he remains liable on the bill, vide g 16. 

(b.) The bill ought to be described by reference to its dat 
sum, and the names of the parties to it. The notice shoul 
then state (1) that the bill has been dishonoured by noi 
acceptance, or non-payment as the case may be; (2) that 
has been noted or protested, if such be the fact, and (3) thi 
recourse is claimed against the party, to whom notice 
given, by or on behalf of the holder or indorser (for Forma si 
Appendix). The onui of proving due notice lies on tl 
holder, Grayson v. Smith, 3 Ad and Ellis, 499. It is m 
necessary, however, to give such a detailed notice in ordi 
to preserve recourse, provided that the bill he sufficient] 
identified and the dishooour be intimated. Words whl( 
will be insufficient to identify a bill drawn or indorsed I 
persons in business, who necessarily subscribe numerous bill 
may be sufficient in the case of a person, who is only a pari 
to one or two bills, and cannot mistake the intimation. 1 
Shellon V. Brailhwmle, 10 L. J., Ex. 218, a letter sayin 
" I have received intimation from the C. D. Bank that yoi 
draft on A. B. has been dishonoured, and I have reqaeste 
them to proceed on same," was held a sufficient intimatioi 
as the drawer did not allege that there were other drafta o 
A. B. It has been held sufficient to intimate that bi 
(described) "has been presented and returned, and now remaii 
unpaid,"CooAv. ^rencA,9L.J.,Q.B. 281; and that "the bi 

(described) indorsed by you lies at Place dishonoured, 

Einff V. Rickley, 11 L. J., Q. B. 224; EvertM-d v. Wat»(» 
22 L. J., Q. B. 222. 

(c.) The misdescription may be such that the drawer o 
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indorser could not have been misled, as where a bill is §'49. 
described as a note, Stockmann v. Parvj 12 L. J., Ex. 415; 
or is said to be payable at a wrong bank, Broinage v. Vaughan, 
16 L. J., Q. B. 10 ; or where the drawer is described as 
acceptor, MUhrah v. Kippen^ 21 L. J., Ex. 222. In such 
cases an allegation that the party was in point of fact misled 
will not be accepted. 

(d) A referee in case of need is not agent of the' party 
inserting his name, for the purpose of receiving notice of dis- 
honour, in re Leeds Banking Company ex parte Prange, L. R. 
1, Eq. 1. 

(e.) In Gladwell v. Turner, L. R. 5, Ex. 59, a bill of 
exchange was drawn by the defendant on and accepted by W., 
was indorsed to S., who indorsed to the plaintiff On presenta- 
tion at maturity the bill was dishonoured. All the parties 
to the bill lived in London. On the morning after the dis- 
honour, the plaintiff, who did not know where the defendant 
lived, applied to S. for information; S. was from home, but on 
the same day at half-past five the plaintiff wen b to him again, 
and obtained the address, and posted notice of dishonour, but 
not till after six o'clock. The defendant, in consequence of 
the letter not being posted before six, did not receive it till 
the following morning. It was held that the special circum- 
stances of the case took it out of the rule laid down 
in this subsection, and that due notice was given to the 
defendant. 

(/.) Non-business days are excluded, vide § 92. Where a bill 
is dishonoured on Saturday it is sufficient if it be sent off in 
time to be delivered on Monday, and where the parties reside 
in different places, if it is posted on Monday, before the last 
post of that day, if at a convenient hour. If the only post, 
for example, be at 6 A.M., the holder will not, it is thought, 
be bound to send notice by it. 

(g.) See in illustration, JjTome v. Eouqttette, 3 Q. B., Div. 514. 

(h,) J£ the notice be not properly addressed, the party 
giving notice must prove that it was duly delivered, MUli- 
gan v. Barbour , 27th Feb. 1829, 7 Sh, 489 ; vide note {n) on 
§ 45 (8). 
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1 60, 60. (L) Delay in giving notice of dishonour is 

for excused where the delay is caused by circumstances 
beyond the control of the party giving notice, and not 
imputable to his default, misconduct, or negligence (a). 
When the cause of delay ceases to operate the notice 
must be given with reasonable diligence (6). 

(2.) Notice of dishonour is dispensed with — 

(a.) When, after the exercise of reasonable diligence 
(6), notice as required by this Act (c) cannot be 
given to or does not reach the drawer or indorser 
sought to be charged : 

(6.) By waiver express or implied (d). Notice of 
dishonour may be waived before the time of giving 
notice has arrived, or after the omission to give 
due notice : 

(c.) As regards the drawer in the following cases, 
namely, (1) where drawer and drawee are the 
same person, (2) where the drawee is a fictitious 
person or a person not having capacity to con- 
tract (e), (3) where the drawer is the person to 
whom the bill is presented for payment, (4) 
where the drawee or acceptor is as between him- 
self and the drawer under no obligation to accept 
or pay the bill, (5) where the drawer has counter- 
manded payment : 

(d.) As regards the indorser in the following cases, 
namely, (1) where the drawee is a fictitious per- 
son or a person not having capacity to contract 
(e), and the indorser was aware of the fact at the 
time he indorsed the bill, (2) where the indorser 
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is the person to whom the bill is presented for § 60. 
payment, (3) where the bill was accepted or made 
for his accommodation. 

(a.) E,g,, the death or ilhiess of the holder, or of the agent 
whom he has employed to give notice, UiXton y. Shepherd, 
6 East. 15 note. 

(b,) Vide note (e) on § 49, GhdweU v. Turner, L. B. 5, 
Ex. 59. 

(c.) Fufe§49. 

(d) Vide note (/) on § 46. Private knowledge of the dis- 
honour is not equivalent to notice, Thomscm, Stilly <k Co, v* 
M'Kuer, 20th Jan. 1808, 15 F. C. 68, note. See the 
following cases where waiver has been pleaded, Murray v. 
Morrison^ 2nd July, 1824, 3 Sh. 202; Allan v. Macdonald, 
18th Dec. 1827, 6 Sh. 260; Mills v. Hamilton, 1st Dec. 
1830, 9 Sh. Ill ; Campbell v. Batten, 20th Dec. 1833, 12 
Sh. 269; Campbell v. Webster, 2 M., Gr. S., 0. B. 258; 
Lundie v. Robertson, 7 East. 231. 

(c.) Vide § 22, and note thereon. 

51. (1.) Where an inland bill (a) has been dis- NotiMf or pro- 
honoured, it may, if the holder (6) think fit, be noted 
for non-acceptance or non-payment, as the case may 
be ; but it shall not be necessary to note or protest any 
such bill in order to preserve the recourse against the 
drawer or indorser (c). 

(2.) Where a foreign bill {d), appearing on the face 
of it to be such, has been dishonoured by non-accept- 
ance {e) it must be duly protested for non-acceptance, 
and where such a bill, which has not been previously 
dishonoured by non-acceptance, is dishonoured by non- 
payment it must be duly protested for non-pajonent. 
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§ 61. If it be not so protested the drawer and indorsers are 
discharged (e). Where a bill does not appear on the 
face of it to be a foreign bill, protest thereof in case of 
dishonour is unnecessary. 

(3.) A bill which has been protested for non-accept- 
ance may be subsequently protested for non-pay- 
ment. 

(4.) Subject to the provisions of this Act, when a 
bill is noted or protested, it must be noted on the day 
of its dishonour (/). When a bill has been duly noted, 
the protest may be subsequently extended as of the 
date of the noting. 

(5.) Where the acceptor of a bill becomes bankrupt 
or insolvent or suspends payment before it matures, 
the holder may cause the bill to be protested for better 
security against the drawer and indorsers (g). 

(6.) A bill must be protested at the place where it 
is dishonoured : Provided that — 

(a.) When a bill is presented through the post- 
oflfice (h), and returned by post dishonoured, it 
may be protested at the place to which it is 
returned, and on the day of its return if received 
during business hours, and if not received during 
business hours, then not later than the next busi- 
ness day : 

(6.) When a bill drawn payable at the place of 
business or residence of some person other than 
the drawee, has been dishonoured by non-accept- 
ance, it must be protested for non-payment at 
the place where it is expressed to be payable, and 
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no furtlier presentment for payment to, or §61. 
demand on, the drawee is necessary. 

(7.) A protest must contain a copy of the bill, and 
must be signed by the notary making it, and must 
specify — {{) 

(a.) The person at whose request the bill is pro- 
tested : 

(6.) The place and date of protest, the cause or 
reason for protesting the bill, the demand made, 
and the answer given, if any, or the fact that the 
drawee or acceptor could not be found. 

(8.) Where a bill is lost or destroyed, or is wrongly 
detained from the person entitled to hold it, protest 
may be made on a copy or written particulars 
thereof. 

(9.) Protest is dispensed with by any circumstance 
which would dispense with notice of dishonour (j ) : 
Delay in noting or protesting is excused when the 
delay is caused by circumstances beyond the control 
of the holder, and not imputable to his default, mis- 
conduct, or negligence (k). When the cause of delay 
ceases to operate, the bill must be noted or protested 
with reasonable diligence (l). 

(a.) Vide §4. 

(6.) Vide §2. 

(c.) Protest of an inland bill is, however, necessary ; 

(1.) Before being accepted or paid for honour, vide § 65 (1) 
and 68 (1). 

(2.) Before being presented for payment to the acceptor for 
honour, or referee in case of need, vide § 67 (1). 
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§ 51, (3.) Where the bill is dishonoured by the acceptor for 

"— - honour, vide § 67 (4). 

(4.) In order to warrant summary diligence, vide note on 
§98. 

(5.) Where the bill is drawn after sight, in order to fix 
the maturity of the bill, vide § 14 (3). 

Where an inland bill has been indorsed in a foreign 
country, where protest is necessary to preserve recourse 
against the indorser, it is advisable to note a protest if the 
indorser is to be sued abroad ; but if action is brought against 
him in this country, protest is unnecessary, vide § 72 (3). 

{d.) Vide § A. 

(e,) In the case of a foreign bill payable on demand, the 
omission to protest will not discharge the drawer and indorsers 
in a question with a subsequent holder in due course, vide § 29, 
if he presents it for payment before it has been in circulation 
for an unreasonable length of time, vide § 36 (3), and § 8 (2). 

(/) Vide subsection 9. A bill may be protested against 
the acceptor at any time within six months of its maturity, 
Bon V. BoUo, 21st Feb. 1846, 12 D. 1310, so as to warrant 
summary diligence, the rules respecting which are not 
affected by this Act, vide § 98. 

(g.) Protest for better security does not authorise the 
taking of recourse against the drawer or indorsers before the 
maturity of the bill, but where such a protest is taken the 
bill may be accepted, supra protest, vide § 65 (1). In Scotland 
if any one of the parties to a bill is vergens ad inopiam before 
the term of payment, inhibition may be used to hinder any dis- 
position of his heritage in prejudice of the creditor, or arrest- 
ment may be used to attach money in the hands of those who 
are indebted to him ; Thomson on Bills, p. 318. 

{h) Vide § 45 (8). 

(i.) Vide Forms in Appendix 

(j,) Vide § 50 (2) and notes thereon. Where an overdue 
foreign bill has been negotiated, the indorsee is not bound 
to protest to retain his recourse against his immediate indor- 
ser, because the indorser will be held to have impliedly waived 
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his right to have a protest noted. By his own failure to e j^, 

note a protest, the drawer and prior indorsers are discharged, 

and the holder is unable duly to present or protest as required, 
by §§ 45 (1) and 51 (2, 4), see Cooper v. Clark, 27th Feb. 
1777, Mor. 1604. 

(A?.) The want of a notary will not excuse failure or delay 
in protesting if the services of a householder or substantial 
resident, vide § 94, can be procured. 

(?.) See note (e) on § 49, and Gladwell v. Turner j L. R. 5, 
Ex. 59. 

52. (1.) When a bill is accepted generally present- Duties of 
ment for payment is not necessary in order to render regaSs" 
the acceptor liable (a). accjtor!' 

(2.) When by the terms of a qualified acceptance (a) 
presentment for payment is required, the acceptor, in 
the absence of an express stipulation to that effect, is 
not discharged by the omission to present the bill 
for payment on the day that it matures (6). 

(3.) In order to render the acceptor of a bill liable 
it is not necessary to protest it, or that notice of dis- 
honour should be given to him (c). 

(4.) Where the holder (d) of a bill presents it for 
payment, he shall exhibit the bill to the person (e) from 
whom he demands payment, and when a bill is paid 
the holder shall forthwith deliver it up to the party 
paying it. 

(a.) Vide §19. 

(6.) If the acceptor qualifies his acceptance by the condition 
that he will not be liable if the bill is not presented at 
maturity, or within a limited time thereafter, he will be 
released from his obligation on the holder's failure so to 
present. 
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§ 52. {C') Neither protest nor notice of dishonour is necessary, 

even in the case of a domiciled bill, i.e. , a bill payable elsewhere 

than at the drawer's residence or place of business. This 
provision applies to the drawer in the cases defined in § 5 (2). 

(d.) Vide % 2. 

{e.) If, when presented for payment, a bill is only partially 
paid, it is usual to note thereon the amount of the partial 
payment. The holder is only bound to deliver up the bill on 
full payment. 

Liabilities of Parties. 

Funds in hands 53. (L) -^ ^^y ^^ itself, does not Operate as an 
assignment of funds in the hands of the drawee avail- 
able for the payment thereof, and the drawee of a bill 
who does not accept as required by this Act is not 
liable on the instrument (a). This subsection shall 
not extend to Scotland. 

(2.) In Scotland, where the drawee of a bill has in 
his hands funds available for the payment thereof, the 
bill operates as an assignment of the sum for which it 
is drawn in favour of the holder from the time when 
the bill is presented to the drawee (6). 

(a.) Though this subsection is declared not to extend to 
Scotland, a drawee in Scotland who has noc accepted is not 
liable to summary diligence on the bill, Wattes Trustees v. 
Pinkney, 21st Dec. 1853, 16 D. 279, 287 ; nor to an action, 
except as provided in subsection (2). 

(6.) The drawing of a bill is a transference to the payee of 
the fund drawn upon, completed by presentment. Protest is 
not necessary, though useful to prove that presentment was 
duly made, and the time at which it was made. The regu- 
larity in the matter of an assignation is the regularity 
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requisite to pass the fund. Even when protest was necessary § 53. 

in order to preserve recourse against the drawer, it was never 

held that protest was necessary to complete the assignation, 
though the protest was received as the best evidence of the 
presentment. Even an irregular presentment may be sufficient, 
if the drawee enter in his books that it has been presented, 
WaU'8 Trustees v. Binkney, 21st Dec. 1853, 16 D. 279. The 
right to the fund is therefore independent altogether of the 
question, whether the holder has preserved recourse 
against the drawer, but the holder's right depends (1) on the 
existence of a debt due by the drawee to the drawer, and (2) 
OD that debt being validly assigned. In an action against the 
drawee it is consequently necessary to sue for the debt due 
by the drawee to the drawer, and to found on the bill as an 
assignation of the debt, and not solely on the bill as in the case 
of an acceptance. If the bill is granted for valuable considera- 
tion, passing between the drawer and the payee, it cannot be 
countermanded by him, and if the drawee refuse to accept 
or pay, the holder can bring an action of forthcoming against 
him, or can raise an action 5f multiplepoinding in his name, 
Spouistjooode Y. M^Neil^ 4th Mar. 1778, Mor. 1495; Stewart v. 
EUiot, 13th Feb. 1794, Mor. 1463. Intimation of the assign- 
ation implied in a bill may be made by bringing an action 
for payment against the drawee, founding on the bill, Wa4^8 
Trustees v. Pinkney^ supra (p. 288), or by producing the bill 
in a multiplepoinding, and claiming payment. In Carter v. 
M'Intosh, 20th Mar. 1862, 24 D. 925, a bUl was drawn by 
two beneficiaries in whom a fund had not vested upon the 
trustees of the fund to which they had a right.* It was pre- 
sented for payment, but acceptance was refused on the 
ground that the right to the fund had not vested. After 
the fund vested in the drawers, the bill was produced in a 
multiplepoinding, but before decree of ranking was pro- 
nounced, the beneficiaries were sequestrated. It was held 
that the assignation was duly completed by intimation. 
A cheque or drafb upon a banker is in no difiTerent 
position from an ordinary bill. The granter of a cheque 
may countermand it, and his doing so will free the banker 
from any obligation to pay, whether that obligation be implied 
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§ 53^ from the practice of bankers, or rests on special contract. It 

does not, however, put an end to the assignation implied in a 
cheque, as well as in any other bill, and if duly presented, the 
right will be held to be assigned, and the banker be obliged 
to pay the holder of the bill, notwithstanding a countermand, 
provided that the granter was not entitled to revoke the 
cheque. If the cheque be granted for onerous consideration, 
and that consideration has not failed, the granter is not 
entitled to revoke. He may, notwithstanding that the cheque 
is granted for onerous consideration, countermand payment, 
and his doing so will determine the duty and authority of the 
banker to pay, vide § 75 (1). It does not, however, deprive 
the cheque of its value to the holder, who may either sue 
the drawer on it, or raise a multiplepoinding in name of 
the banker, and call the granter of the cheque as a defender, 
in order that he may prove that the cheque was not granted 
for value. The authority of Waterston v. City of Glasgow Bank, 
6th February, 1874, 1 R. 470, so far as proceeding upon the 
view that there is no presumption of value in the case of a 
cheque, is overruled by § 71, but may still be referred to as 
showing that an action cannot be brought against the drawee 
of a cheque which has been countermanded without calling 
the granter. Where the granter has no funds in the bank, 
but the bank has agreed to honour his over-drafts to a certain 
amount, presentment of a cheque does not operate as an 
assignment, whether there be a countermand or not, because 
there is no debt due to the drawer to be assigned. 

Presentment of a bill of exchange does not operate as an 
intimated assignation when the drawee has goods in his hands, 
belonging to the drawer, which have not been realised, because 
the assignation in a bill is an assignation of money, and not 
of goods. Bell's Prin. 1465. 

The money assigned must be in the hands of the drawee. 
Thus where a bill was drawn by A. upon B., payable at a 
banker's, presentment at the banker's did not operate as an 
assignation of money in the banker's hands belonging to the 
drawer, Macleod v, Crichton, 14th January, 1779, Mor. 
16469. 

The date of presentment determines the preference between 
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different bills, all of which have been presented to the drawee, § 53. 
Ker V. Chalmers, 1737, Mor. 1465. 

54. The acceptor of a bill, by accepting it — liabmty of 

(1.) Engages that he will pay it according to the 
tenor of his acceptance (a) : 

(2.) Is precluded from denying to a holder in due 
course (6) : 

(a.) The existence of the drawer, the genuineness 
of his signature, and his capacity and authority 
to draw the bill (c) ; 

(6.) In the case of a bill payable to drawer's 
order, the then capacity of the drawer to 
indorse, but not the genuineness or validity of 
his indorsement {d) ; 

(c.) In the case of a bill payable to the order of 
a third person, the existence of the payee and 
his then capacity to indorse, but not the genu- 
ineness or validity of his indorsement (e). 

(a.) If the acceptance be general, the acceptor's engage- 
ment is to pay the sum for which the bill is drawn at matur- 
ity ; if qualified, his engagement is only to pay in accordance 
with the qualifications of his acceptance, vide § 19. 

(h.) Vide §29. 

(c.) The acceptor cannot plead in defence to an action on 
the bill, that the drawer's signature is forged or non-author- 
ised, even in the case where he has delivered a blank bill 
stamp with his signature thereon to be filled up, London and 
South-Western Bank v. Wentworth, 6 Ex. Div. 96. Capacity 
is defined in § 22. Where a bill is drawn by a partner or an 
agent, or is expressed to be drawn by procuration, vide § 25, 
the drawee's acceptance is an admission of the authority of 

K 
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§84. 

the drawer, and also that if his authority be limited, he is act- 
ing within its limits in drawing the bilL 

(d,) Where the drawer's signature is forged, the acceptor may 
be precluded, but not under this subsection, from denying the 
genuineness of a forged indorsement by the same hand, Rohmaon 
V. Yarrow, 7 Taunton, 455, DvAik v. Beeman, 12 L. J., Ex. 198. 

(e.) An indorsement is invalid, either where the bill bears to 
be payable to the drawer only, or where in point of fact^ the 
drawer has no express or implied authority to indorse. Thus 
in Jacomh v. Garland, L. R. 8, Ex. 216, an acceptor was held 
entitled to show in defence to an action on the bill, that one 
of two attorneys who were in partnership had no authority to 
indorse a bill, drawn and indorsed by him in name of the 
partnership, though the acceptor having accepted the bill 
could not deny his authority to draw the bilL Authority to 
draw does not imply authority to indorse. 

Liabiuty of 55. (l.) The drawci of a bill by drawing it — 

drawer or 

indorser. ^^^ Engages that on due presentment it shall be 

accepted (a) and paid according to its tenor, and 
that if it be dishonoured (6) he will compensate 
the holder or any indorser who is compelled to 
pay it, provided that the requisite proceedings 
on dishonour be duly taken (c) ; 
{&.) Is precluded from denying to a holder in due 
course the existence of the payee and his then 
capacity to indorse. 
(2.) The indorser of a bill by indorsing it — 
(a.) Engages that on due presentment it shall be 
accepted and paid according to its tenor, and that 
if it be dishonoured he will compensate the 
holder or a subsequent indorser who is compelled 
to pay it, provided that the requisite proceedings 
on dishonour be duly taken (c) ; 
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(/>.) Is precluded from denying to a holder in due §86. 
course the genuineness and regularity in all 
respects of the drawer's signature and all previous 
indorsements ; 

(c.) Is precluded from denying to his immediate or 
a subsequent indorsee that the bill was at the 
time of his indorsement a valid and subsisting 
bill, and that he had then a good title thereto. 

(a.) Vide §§ 17, 19, 44. 

(6.) Ftc^ §§ 43 and 47. 

(c.) The engagements of the drawer and indorser are con- 
ditional (1), on the bill being duly presented, vide §§ 40, 41, 
and 45 ; (2), on the requisite steps on dishonour being duly 
taken, vide §§ 48-51. These conditions are part of the con- 
tract on the bill between the drawer or indorser, and the 
payee or indorsee, and the holder as coming in their place, and 
not incidents of the remedy for the breach of it. Failure to 
comply with these conditions in a British biU is a good defence 
in the Courts of a country which does not recognise them as 
conditions of the contract ; and on the other hand, if by the 
law of the country where the bill is issued or indorsed these 
conditions are not implied in the drawer's or indorser's con- 
tract, they will not be held to be part of the contract, when 
the bill is sued on in this country. In the case, therefore, 
of a bill drawn in one country and negotiated, accepted or 
payable in another, the law to be applied is the law of the 
country where the contract is made, and not that of the 
country where action is brought, vide § 72 (2). 

The conditions, however, are not in international questions 
that presentment shall be made in the manner prescribed in 
the Act, and that the steps on dishonour therein prescribed 
shall be taken, but merely that presentment shall be made, 
and that the requisite steps shall thereafter be taken. Ac- 
cordingly, the holder's duties as to presentment are regulated 
by the law of the place where it is made, and the necessity of 
a protest or notice of dishonour by the law of the place of 
dishonour, and the sufficiency of these acts by the law of the 
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§ 55. place where they are made, vide § 72 (3). See in illustration, 

Homey. Rouquettey 3 Q. B., Div. 614. 

The engagement of the drawer or indorser is to compensate 
the holder, and not merely to pay the sum ia the bilL For 
the items included in compensation, vide § 57. A drawer 
may have limited or negatived his liability, vide § 16, and in 
the latter case he is not liable on the bill, but he may be 
liable othei-wise — «.^., where he has delivered a forged accept- 
ance, although he has limited his liability. He can prove by 
parole that the delivery of the bill was merely to pass the 
property, or for a special purpose, or was conditional, vide §21; 
but he cannot prove verbal alterations, varying the contract in 
the bill or indorsement — eg,, that the holder is to realise 
certain securities before having recourse on the indorser, Ahrey 
V. Cruxy L. R. 5, C. P. 37 ; for it is not relevant to allege that 
the written contract is subject to a modification not expressed 
in writing, vide note on § 100, but see Castrique v. Buttigiez, 
10 Moore, P. C. 94. 



Stranger skn- 56. Where a person signs a bill otherwise than as 
jwmdorser. ^ drawer or acceptor, he thereby incurs the liabilities of 
an indorser to a holder in due course (a). 

{a.) No one can accept a bill except the drawee, vide § 17, a 
referee in case of need, vide § 15, or an acceptor for honour, 
vide § 65. K a person, who is not the drawee, signs a bill, 
his signature will be interpreted as an indorsement, even 
though he sign below the drawer's signature in the place 
where an acceptor usually signs ; but apparently if he were 
to prefix to his signature words of acceptance, this section 
would not apply, because he has signed as acceptor, and his 
. signature will be wholly ineffectuaL The addition of the 
words " as cautioner," or equivalent words, is only important 
as pointing out the character of his subscription, but does 
not limit his liabilities to a holder in due course. An 
indorsement by a stranger to a bill is known as an aval^ and 
by the law merchant can be given only to a person who there- 
after takes the bill. The drawer of a bill cannot avail himself 
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of an indorsement per aval, because the drawer's signature is &BfL 

the first to be placed on a bill in ordinary course ; and if he 

desires to have further security the bill ought to be drawn 
upon the intended cautioner, who will then accept along with 
the other drawee, appending the words '^ as cautioner '' to his 
signature, to show his character in a question with his co- 
acceptor. In Walker's Trs. v. M'Kirday, 6 R. 1132, 7 R, H. L. 
85, 5 Ap. Oases, 754, A. drew a bill upon B. which was accepted 
by him, and after being indorsed by C, was returned to A. 
who discounted it. The bill was not paid ; and in an action 
by A.'s representatives against C.'s representatives, it was held 
that C. was not liable on his indorsement, because an indorser 
by the law merchant can only undertake an obligation to 
subsequent holders of the bill and not to prior holders. 
Under this section, which does not seem to extend the rules of 
the law merchant, the giver of an aval undertakes the liabili- 
ties of an indorser, which are to pay to a subsequent holder, 
but not to pay to the drawer. An indorser per aval has no 
right of recourse against the drawer, unless he has given the 
aval on bis behalf, but his obligations remain the same as if < 
he had such right. An aval is not struck at by 19 <& 20 
Vict. c. 60, § 6, which enacts " that all guarantees, securities, 
or cautionary obligations made or granted by any person . . . 
shall be in writing, and shall be subscribed by the person 
undertaking such guarantee, security, or cautionary obligation, 
. . . or by some person duly authorised by him or them, 
otherwise, the same shall have no effect," Macdonald v. Union 
Bank of Scotland, 29th March, 1864, 2 M. 963. It is not 
a collateral engagement, but one on the bill ; and because 
the original bill has incident to it the capacity of an indorse- 
ment in the nature of an aval on it, such an indorsement does 
not require a new stamp, Walker^s Trs, v. M^Kirday, supra. 



57; Where a bill is dishonoured, (a) the measure of Measure of 
damages, which shall be deemed to be liquidated apiiS^- 
damages, shall be as follows : — honoured wu. 

(1.) The holder may recover from any party liable 
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S 57. on the bill, and the drawer who has been com- 

pelled to pay the bill may recover from the 
acceptor, and an indorser who has been compelled 
to pay the bill may recover from the acceptor 
or from the drawer, or from a prior indorser — 
(a.) The amount of the bill : 
(6.) Interest thereon from the time of presentment 

for payment if the bill is payable on demand, 

and from the maturity of the bill in any other 

case (6) : 
(c.) The expenses of noting, or, when protest is 

necessary, and the protest has been extended, 

the expenses of protest (c). 
(2.) In the case of a bill which has been dishonoured 
abroad, in lieu of the above damages, the holder 
may recover from the drawer or an indorser, and 
the drawer or an indorser who has been compelled 
to pay the bill may recover from any party liable 
to him, the amount of the re-exchange with 
interest thereon until the time of payment (d), 
(3.) Where by this Act interest may be recovered 
as damages, such interest may, if justice require 
it, be withheld wholly or in part, and where a 
bill is expressed to be payable with interest at a 
given rate, interest as damages may or may not 
be given at the same rate as interest proper. 

(a.) Vide § 43 and 47. 

(5.) Interest means interest at five per cent., vide note (a) 
on §9. 

(c.) Protest is necessary where a foreign bill is dishonoured. 
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vide § 51 (2) ; where a bDl is accepted for honour, vide §Q5 ; e gy 

where after acceptance for honour it is presented for payment 

to the acceptor for honour, vide § 67 (1) ; and where a bill is 
dishonoured by the acceptor for honour, vide § 67 (4). 

(d,) Where there is a course of trade between two places, 

bills are drawn from the one place to the other for the 

amount of the debts due to sellers by purchasers. If on a 

balance of transactions there are more debts due by merchants 

in A. to merchants in B. than by merchants in B. to merchants 

in A., the balance due to merchants in B. must be paid by 

remitting money. Accordingly there is a demand for bills 

on B. in order to save the risk and expense of remitting coin. 

A merchant or banker in A., who has money owing to him 

in B., can sell a draft on his correspondent there for a premium 

in addition to the sum in the bill, but a banker in B. who 

has drawn a bill on his correspondent in A. cannot obtain for 

it the full sum. He must sell it at a discount. This difference 

between the sum paid and the sum in the bill is called the 

jxchange. When the debts of the two places balance one 

mother the exchange is at par. There is no premium paid, 

md no discount allowed. Where a bill drawn from one 

jountry payable in another, is dishonoured, the holder is 

entitled to recover the amount in the bill which he ought 

to have received at the place of payment as well as certain 

charges. He accordingly draws a bill upon the drawer for 

such a sum as will yield him the sum in his dishonoured 

bill by being discounted at the place of payment of the 

dishonoured bill. If bills on A. are at a discount he draws 

the bill for the sum in the bill plus the amount of the discount 

and expenses, and discounts it to receive the amount which 

he ought to have received, while the drawer has to pay the 

amount of the discount in addition to returning the sum in 

'.he bill. Besides the sum in the bill, which the holder thus 

)btains payment of, he is entitled to include in the new bill 

he amount of the charges to which he is put — viz., the stamp 

n the bill, and the broker's commission. The additional 

im for which he draws is called the re-exchange. 

If bills on A. are at a premium he draws a bill for such a 

im as will produce with the premium thereon the sum 
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§ 67. which he ought to have received, and to plus the foresad 
charges, Byles, p. 429. 

There may be no course of exchange between the placeof 
drawing, and the place of payment, in which case the re^x- 
change is ascertained by combining the exchange of the pice 
of payment upon a third place, and of that third place upn 
the place of drawing. If the place of drawing have no exchage 
with any other place, and be not near any other place vlh. 
which there is an exchange of bills, there is no re-exchange, ad 
the holder can only claim the sum in bill from the draw, 
De Fastet v. Barring, 11 Eaat. 265, Chitty on Bills, p. 44 

The holder of a dishonoured bill is not bound to diw 
upon the drawer in the first place. He can draw up ty 
prior indorser for the amount of the exchange, and le 
indorser if he pay, can draw for the amount he has paid, jks 
the discount, so as to recoup himself, or any prior indorsein 
a different place, who will in the same manner increase he 
amount of the re-exchange until the drawer is reached, ho 
thus has to pay the accumulated exchanges between allhe 
different places where the several indorsers reside. 

In order to entitle the holder to his claim for re-exchang it 
is not necessary that he draw a bill for the amount, bute 
cannot in that case claim for the amount of the stamp nd 
brokerage, Chitty on Bills, p. 438. Re-exchange in s«i€ 
countries is a fixed percentage, and a di*awer who has p^ 
such percentage, may recover the amount from an acceptc 
who has dishonoured a bill by non-payment, in re Gener* 
South American Company, 7 Chan. Div. 637. 

Transferor by 58. (l.) Where the holdei (a) of a bill payable 

oeliverv and 

transferee. bearer (6) negotiates it by delivery (c) without indoi 
ing it, {d) he is called a "transferor by delivery." 

(2.) A transferor by delivery is not liable on t 
instrument (e). 

(3.) A transferor by delivery who negotiates a 1 
thereby warrants to his immediate transferee beinj 
holder for value that the bill is what it purport^ 

I 
\ 
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be, that lie has a right to transfer it, and that at the § 58. 
time of transfer he is not aware of any. fact which 
renders it valueless (/). 

(a.) Vide % 2. 

(b.) A blank indorsed bill is payable to bearer, vide § 34. 

(c.) Vide § 21 and 31 (2). 

(d.) A holder of a bill payable to bearer who indorses it 
incurs all the liabilities and is entitled to the rights of an 
indorser of a bill payable to order, vide § 31. 

(e,) Recourse on the bill cannot be taken against a trans- 
feror for delivery either by ordinary action on the bill or by 
summary diligence. He does not engage that the bill will 
be accepted or paid, or that he will compensate the holder in 
the event of the bill being dishonoured. 

(/) The transferor is, however, liable in an ordinary 
action at the instance of his immediate transferee being a 
holder for value, vide § 27 (that is a person who has given 
value for it, even though he be not a holder in due course), to 
compensate him (1) if the bill is not what it purports to be — 
e.g., if the signatures thereto be forged or non-authorised; 

(2) if he had no right to it — e.g.^ if he be a finder or a thief; 

(3) if at the time of transfer he knew any fact that renders 
the bill valueless — e.g., that the acceptor has absconded, or 
has become bankrupt or stopped payment, or that the bill 
has been materially altered. In Gompertz v. Bartlett, 23 
L. J., C. P. 65 the defendant transferred for value to the 
plaintiff a bill payable to bearer without endorsing it. The 
bill purported to be drawn in Sierra Leone, and to be accepted 
in London. In point of fact it was both drawn and accepted in 
London, and being unstamped was rejected in the sequestration 
of the acceptor as null under the Stamp Act then in force. 
It was held that the defendant, though not a party to the 
fraudulent misdescription, was liable to the plaintiff in the 
price paid for the bill, on the ground that the bill did not 
correspond to the description under which it was sold. 
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Discharge of Bill. 

Jj»>»jjJ^ 59. (1.) A bill is discharged (a) by payment in 
due course by or on behalf of the drawee or acceptor. 
" Payment in due course " (6) means payment made 
at or after the maturity of the bill (c) to the holder 
{d) thereof in good faith (e) and without notice that 
his title to the bill is defective (/). 

(2.) Subject to the provisions hereinafter contained 
(gr), when a bill is paid by the drawer or an indorser 
it is not discharged ; but 

(a.) Where a bill payable to, or to the order of, 
a third party is paid by the drawer, the drawer 
may enforce payment thereof against the acceptor, 
but may not re-issue the bill {h). 
(6.) Where a bill is paid by an indorser, or where 
a bill payable to drawer s order is paid by the 
drawer, the party paying it is remitted to his 
former rights as regards the acceptor or ante- 
cedent parties, and he may, if he thinks fit, 
strike out his own and subsequent indorsements, 
and again negotiate the bill (i). 
(3.) Where an accommodation bill is paid in due 
course by the party accommodated the bill is dis- 
charged {j). 

{a.) Abill may be discharged — (I. )hy pay ment^mde note (6); 
(2.) by renunciation or acceptilation, vide § 62 ; (3.) by n(wa- 
tion. If a new biU by the same parties, or a bond or other 
security, be given for the bill, it is discharged, unless the new 
instrument be given merely by way of security, Twopenny v. 
Young, 3 B. and C. 208 ; Allan v. Allan, 1st March, 1831, 
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9 Sk 529; Sandeman v. Thomsariy 17th Nov. 1831, 10 §59. 

Sh. 4. (4.) By delegation. If the holder of a bill take in pay- 

ment bill or note — e,g,, a banknote, the obligants in the original 
bill are released, even though the new bill or note is not paid 
on presentment, but he will have his right of recourse on the 
new bill against the person from whom he takes the new bill 
or note, subject to the conditions stated in § 55, if the latter 
be a party to it, but not otherwise, and will have no recourse 
against the transferor by delivery — e.g., of a bank note, vide 
§ 58, Shepherd <fc Co. v. Bartholomew ik Co.^ 11th June, 1868, 
5 S., L. R. 595. If, however, the substituted bill or note is 
worthless, by being forged, or written on unstamped paper, 
or materially altered, the first bill will not be discharged. 
(5.) By compensation. This requires to be pleaded. The 
counter claim must be liquid, or capable of being instantly 
verified by writ or oath, Hannay <& Sons* Trustee v. Armstrong 
Brothers, 2nd Feb. 1875, 2 R. 399 ; 4 R., H. L. 48; 2 Appeal 
Cases, 83. An acceptance, which is not yet due, cannot be 
pleaded except in bankruptcy against a claim on a bill, 
II. Beirs Com. 122-124, vide note on § 97 (1). (6.) By conju- 
sion, vide § 61. (7.) 'By cancellation of the bill. Where some 
of the signatures are cancelled, the bill is not discharged, vide 
§ 63. The cancellation operates merely a discharge of the 
liabilities of the parties whose signatures are cancelled, but 
if the signature of the acceptor is cancelled, the claim of 
the holder against the other parties liable thereon, is extin- 
guished by material alteration without assent of all parties 
liable on the bill, vide § 64. (8.) By prescription, vide note (6), 
§ 100. Prescription extinguishes the bill, but does not dis- 
charge the debt in the bill. 

The rules of the law of England, so far as not contained 
in note (6), § 100, will be found stated in Byles on Bills, 
pp. 222-244, 342-364, and Chitty on BiUs, pp. 212-218, 
369. 

Discharge of an obligant in bankruptcy is not a discharge 
of the bill, but merely of the liability of the bankrupt. 

(5.) The holder is not bound to accept a partial payment, 
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g 60. unless tbe bill stipulates for payment by instalments, Ersk. 

Inst iiL 3, 1. Where a bill is paid, it is presumed, unless 

the contrary be proved, that the payment was made by the 
proper debtor, or if by another party that it was made with 
his funds, Fairbaim v. Fairb<di'ny 18th March, 1868, 6 M. 
640, but he may take a partial payment without losing his 
recourse against the other parties liable on the bill, Hodgson 
V. Buahley, 2nd Dec. 1882, Mor. 1609, 12th May, 1783, 
2 Pat. Ap. 607 ; GoiM v. Rohaon, 8 East. 576. Where an in- 
definite payment is made, the creditor may ascribe it to 
which bill he pleases, or to a bill in danger of prescribing, or 
to the worst secured debt — e.^., to payment of an open account 
instead of payment of a bill, but he cannot apply it to payment 
of a disputed or illegal debt. A creditor who holds an adjudi- 
cation over lands of the debtor, must apply an indefinite pay- 
ment to extinction of the debt thus secured, because the debtor 
in the debt thus secured, is liable to lose the adjudged lands if 
he do not pay. Bell's Prin. 563. Where, however, there is an 
account current between the parties, indefinite payments are 
* appropriated to payment of the debts due by the payer in 
their order in the account, Lang v. Brown, 2nd Dec. 1859, 
22 D. 113. Payment is presumed where the bill is in the 
possession of tbe acceptor, but this yields to proof of non- 
payment. Bell's Prin. 566. Payment may be proved by parole, 
vide § 100. 

(c.) Vide § 14. A bill payable on demand, vide § 10, may 
be paid at any time after issue. 

{d,) Vide § 2. Payment may be made to an agent of the 
holder authorised to present for payment and give a discharge, 
vide § 45 (3). 

(e.) rwfe§90. 

(/) Vide § 29 (2). Payment to a person in possession of a 
bill under a forged indorsement is not a payment in dae 
course, because a person so in possession is not a holder in 
the sense of the Act, vide note (a) on § 24, but see § 60 for 
an exception in favour of bankers. 
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(g,) Vide infra subsection 3. § 59. 

(A.) ^^ Paid " means paid at or after matarity. If a bill or 
note is negotiated back to the drawer before the maturity, he 
may re- issue and further negotiate it, vide § 37. 

(i.) If he negotiate the bill without striking out his own 
and subsequent indorsements, no indorsee can have a claim 
against the indorsers subsequent to his first indorsement, who 
have been discharged by the payment by the prior indorser 
or drawer. No holder can in such a case be a holder in due 
course, vide § 29, and any defence which would be good 
against the drawer or indorser who has paid, will be good 
against his indorsee. The drawer or prior indorser can never 
recover on the bill from a subsequent indorsee, and therefore 
his indorsee having no greater right than he had, is also 
barred from suing them. Where a bill is negotiated back 
before its maturity to the drawer or prior indorser, the sub- 
sequent indorsers are not thereby discharged, and if he 
re-issue the bill before maturity they will be liable in recourse 
to the new indorsees, but not to the drawer or prior indorser 
who has reissued the bill, vide § 37. 

(/) The person accommodated — e.^., the drawer — conse- 
quently cannot re-issue the bill, and if he does, the bill will 
be open to objection by the other parties liable thereon. The 
holder in such a case cannot be a holder in due course, even 
though he has no notice that the drawer is the person accom- 
modated, because he has become a holder after maturity 
of the bill, vide § 29. For the definition of accommodation 
party, vide § 28. 

60. When a bill payable to order on demand (a) is Banker paying 
irawn on a banker, and the banker (6) on whom it is whereon in- 

^ , , dorsement ia 

drawn pays the bill in good faith (c) and in the ordi- forged, 
nary course of business, it is not incumbent on the 
banker to show that the indorsement of the payee or 
any subsequent indorsement was made by or under 
the authority of the person whose indorsement it pur- 



( 



142 BILLS OF EXCHANGE ACT, 1882. 

8 60. i)orts to be, and the banker is deemed to havfe paid 
the bill in due course (d), although such indorsement 
lias been forged or made without authority (e). 

(a,) Vide § 8, 10. 

(6.) Vide §2. 

(c.) Vide §90. 

(d.) Vide §69, 

(c.) This Act does not repeal 16 & 17 Vict. c. 59, § 19, 
which provides **that any draft or order drawn upon a banker 
for a sum of money, payable to order, on demand, which shall 
when presented for payment, purport to be indorsed by the 
person to whom the same shall be drawn payable, shall be a 
sufficient authority to such banker to pay the amount of such 
draft, or order to the bearer thereof; and it shall not be 
incumbent on such banker to prove that such indorsement, or 
any subsequent indorsement was made by or under the direc- 
tion or authority of the person to whom said draft or order 
was or is made payable, either by the drawer or any indorser 
thereof.** It substantially repeats this provision, but empha- 
sises the protection to the banker who pays a bill on a forged 
or non-authorised indorsement. On the said section it was 
decided in the case of Ogden v. Benas, L. R. 9, C. P. 513, 
that the protection only extended to the banker upon whom the 
cheque was drawn, and not to a banker who pays the cheque 
upon a forged indorsement. In that case the plaintiff sent 
a cheque to A. B., payable to his order. The cheque 
was brought to the defendants, who were bankers in Liver- 
pool, by a respectable-looking man, who was wholly unknown 
to them. In order that through their agents in London they 
might obtain payment, they sent the cheque to London where 
it was paid by the bankers on whom it was drawn ; the signa- 
ture of A. B. was forged to it, and the bankers paying were 
protected by 16 & 17 Vict. c. 59, § 19. The plaintiff, the 
drawer of the cheque, then raised an action against th^e defend- 
ants, who pleaded the protection of the section, but it was held 
that the section was intended only to protect the banker upon 
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whom a cheque was drawn, and who was bound to know ^ QQ, 

whether his customer's signature was genuine or not, but 

could not be supposed to know, and therefore ought not to 
be responsible for, the genuineness of the signatures of the 
payees of such cheques. But it was pointed out that the 
money received by the banker presenting for payment was 
money belonging to the plaintiff, which the defendants had 
no right to receive. It was also laid down that the fact 
that the defendants acted merely as agents for the presenter 
of the cheque with the forged indorsation could not alter the 
nature of the transaction, because they could have no greater 
right than their principals had, and had received the money to 
their own use. With this case the case of the Clydesdale Bank 
V. Royal Bank, 11th March, 1876, may be contrasted. The 
Royal Bank presented for a customer to the Clydesdale Bank 
a cheque to which the names of the drawer, a customer of the 
Clydesdale Bank, as well as of the indorser were forged. The 
Clydesdale Bank paid, and on discovering the forgery, could 
not avail themselves of this section, because the name of the 
drawer was forged, but endeavoured to recover the sum paid 
by them from the Royal Bank. It was held that the Royal 
acted merely as the forger's hand in presenting for payment, 
and were not bound to recoup the Clydesdale Bank for the sum 
erroneously paid by that bank in the belief that the signature 
of the drawer was genuine. In this case the Royal Bank 
did not receive the drawer's money, because his signature was 
forged and his money was not paid away by the Clydesdale 
Bank. The Royal Bank could therefore not be liable on the 
ground that they were receivers of the drawer's money. 
They were merely the innocent hand through which the 
forger received money from the person imposed upon — viz., 
the Clydesdale Bank — to whom they were under no obliga- 
tion to restore money which they had not received to their 
own use but merely to hand to the forger, and there was no 
evidence of any negligence on their part. 

61. When the acceptor of a bill is or becomes the Acceptor the 
liolder (a) of it at or after its maturity (6), in hi^ own maturity, 
right (c), the bill is discharged {d). 
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get («.) Vide §2. 

(6.) Ftrfe S 10 and 14. 

(c) Where the acceptor becomes the holder of a bill as 
executor of the payee, or as his trustee in bankruptcy, the 
bill is not discharged. 

(d.) In this case the bill is extinguished conftisione. In 
the case of ordinary obligations this would happen even if the 
debtor in the obligation became the creditor pnor to the term 
of payment, but in order not to interfere with the negotiabil- 
ity of bills and notes, this result is not permitted to take place 
till the maturity of the bill By § 37 the acceptor is expressly 
authorised to reissue a bill, which has been negotiated to him, 
under exception of the case provided in this section. This 
provision does not apply to an acceptor for honour, who on 
paying is subrogated for and succeeds to the rights and duties 
of the holder, as regards the party for whose honour he pays, 
and all parties liable to that party, vide § 68 (5). Bank notes 
also do not fall under the provisions of this section, but are 
re-issuable at any time, vide § 33 and 34 Vict. c. 97, § 46. 

g^^j^ 62, (1.) When the holder (a) of a bill at or after 

its maturity (6) absolutely and unconditionally 
renounces his rights against the acceptor the bill is 
discharged (c). 

The renunciation must be in writing (rf), unless the 
bill is delivered up to the acceptor. 

(2.) The liabilities {e) of any party to a bill may in 
like manner be renounced by the holder before, at, or 
after its maturity ; but nothing in this section shall 
affect the rights of a holder in due course (/) without 
notice of the renunciation (g). 

(a,) Vide §2. 

(6.) Ficfe §§ 10 and 14. 

(c.) The renunciation must be in writing and express une- 



wuYer. 
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quivocally that the holder renounces his rights, and not merely § 82. 

an intention which he may or may not carry into effect, but 

a letter indicating an intention to renounce may show that a 
subsequent handing of a bill to the acceptor was for the pur- 
pose of carrying that intention into effect. Where the accep- 
tor has been released at or after the maturity of the bill, 
neither the holder nor any one deriving right to the bill 
through him can claim on the bill^ provided that the renunci- 
ation be in writing, or if verbal that the bill be delivered up 
to the acceptor. If the acceptor have the bill in his posses- 
sion, it is open to him to show by parole evidence, vide § 100, 
that the rights of the holder have been renounced, but the 
presumption is that a bill in the hands of the acceptor has 
been discharged by payment, vide § 52 (4), and consequently 
the acceptor will not be bound to prove the verbal renuncia- 
tion until it has been shown that no payment has been made 
by him. After a bill is overdue, no one can acquire the rights 
of a holder in due course, vide § 29.' The renunciation of the 
holder's rights against the acceptor, if it be conditional, does not 
in the meantime take effect, and until fulfilment of the condi- 
tion there is no discharge of the bill. When the condition is 
fulfilled it will be held to be an unconditional renunciation. 
Till the condition has been fulfilled, the holder may be barred 
from enforcing the bill, though it will not be held that the bill 
is discharged, and if it is negotiated, the new holder will not 
be barred from enforcing it either before or after the fulfilment 
of the condition. In Macvean v. Maclean^ 26th June, 1873, 
1 1 M. 764, the holder of certain bills of exchange agreed by 
letter not to ask payment in consideration of a renewed lease 
being granted. The lease was threatened to be reduced by 
the next heir of entail in possession of the estate. It was held 
that till it was decided, whether a valid lease had been granted 
by the preceding heir of entail (the acceptor of the bills), the 
holder could not enforce them, but that if the lease was not 
reduced, the bill would be discharged ; while if the lease was 
reduced, the holder would still have his claim on the bills. 
If there are words in the renunciation of the holder's right 
reserving the holder's rights against the other parties liable on 
the bill, the bill is not discharged. The discharge to the 

L 
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S v2* acceptor must be absolute and unconditionaL In Crawford 

V. Muvr, 29th Oct 1873, 1 R. 91 ; 2R, H. L. 148 ; L. R 3, 
Sc. Ap. 456, the holder of a bill, which had been dishofn^ 
oared at maturity, granted a release to the acceptor as 
follows : '' Received from A« B. the sum of £20 in full of all 
claims competent to me against the acceptors, all which axe 
hereby renounced and discharged, reserving entire mj daiins 
against any obligants other than the acceptors, presently 
bound to me along with the said acceptors." The Lord 
Chancellor, Lord Cairns, in delivering the judgment of the 
House of Lords said, *' There is no doubt that by proper and 
apt instrument, it is competent for the holder of a security of 
this kind to agree with the principal debtor, not to enforce 
his remedies against the principal debtor, and if he does that 
in an instrument, which at the same time reserves his rights 
against those who are liable in the second degree, there will 
be no discharge of the persons so liable. The test which has 
been applied to all these cases is this : Has that which has 
been done towards the principal debtor been a transaction of 
this kind, that it will entitle the principal debtor, if he should 
be sued for contribution or indemnity by the surety, to come 
to the creditor and say, " You have discharged me completely 
and entirely from the debt, but I am now sued by a person 
who was surety, and that is inconsistent with the discharge 
I have received from you." If^ on looking at the discharge, 
you find that there is nothing inconsistent in it, with a 
proceeding by the surety afterwards against the principal 
debtor, then the surety is not in any way discharged." The 
test laid down by Lord Cairns seems to be fully applicable to 
the determination of the question under this section, namely, 
whether the discharge is absolute and unconditionaL If it 
is so expressed, the discharge of the acceptor will discharge 
the other obligants on the bill, but not if this test shows that the 
discharge to the acceptor merely amounts to a promise on the 
part of the holder not to sue him, under reservation of his 
right to proceed against the drawer and prior indorsers. 
They are not cut out of their claim of relief against the ac- 
ceptor by such a discharge as was given in Muir v. Crawford^ 
and are therefore liable to the holder. 
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(d.) Fi^ §§ 2 and 90 (1). g 62. 

(e.) Ficf^ ^ 54, 55, and 56. 

(/) Vide §29, 

(g.) The Act does not define notice, but the notice required 
is not so precise as is required in the case of notice of dis- 
honour. It is accordingly not necessary that the notice be 
given by, or on behalf of, any party to the bill, nor that it 
shall be a direct intimation of the renunciation. It is 
sufficient, if, from any source, before he takes the bill, the 
holder in due course has knowledge that the bill has been 
discharged, or that the liability of any particular party has 
been discharged. In this case he will not only be without 
recourse against the person whose liability has been discharged, 
but he is also barred from enforcing the bill against the 
parties who are discharged by the renunciation of the holder's 
right against any of the other parties — e,g,, by the uncon- 
ditional discharge of an acceptor who has not paid in fulL 

63. (1.) Where a bill is intentionally cancelled by Cancellation, 
the holder (a) or his agent, and the cancellation is 
apparent thereon, the bill is discharged. 

(2.) In like maimer any party liable (6) on a bill may 
be discharged by the intentional cancellation of his 
signature by the holder or his agent. In such case 
any indorser who would have had a right of recourse 
against the party whose signature is cancelled, is 
also discharged. 

(3.) A cancellation made unintentionally, or under 
a mistake, or without the authority of the holder (a), 
is inoperative; but where a biU or any signature 
thereon appears to have been cancelled, the burden of 
proof lies on the party who alleges that the cancella- 
tion was made unintentionally, or under a mistake, or 
without authority (c). 
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• 

§63. (a.) Vide%2. 

(6.) Fufeg 64 and 65. 

(c.) Cancellation affects a holder in due course, provided 
that it be apparent on the bill, because he has thereby notice 
of the discharge. 

" Agent " means an agent of the holder haying authority, 
express or implied, to make the cancellation. Where a bill 
appears to have been cancelled, summary diligence is incom- 
petent, even though the holder proves that it was made 
unintentionally, vide note on § 98. By cancellation of the 
bill, the drawer is discharged of all liability on the bill, but 
the drawer is not thereby necessarily put in the same position 
as if the bill had been paid at maturity. In Yglesias v. 
Biver Plate Bank, 3 C. P., Div. 60 and 330, the plaintiff 
obtained from the defendants an advance of j£15,000 upon 
the security of goods then in transit consigned to S., and 
also of six bills drawn by the plaintiff upon, and accepted by, 
S. against the shipment. The plaintiff gave the bank a 
cheque for £2500 and requested them not to sell, and author- 
ised the bank to hold the cheque as collateral security for 
payment of the bills, to be returned when the bills were paid. 
Two of the bills were paid, the other bills were then dis- 
honoured, and the plaintiff authorised the bank to sell the 
goods on non-payment of the bills, and held himself respon- 
sible for the deficiency. The bank sued S., and ultimately 
an arrangement was entered into, by which they cancelled 
his acceptances and sold the goods. The plaintiff, the drawer, 
sued the bank for return of the £2500, on the ground that 
the cancellation of the acceptances was a discharge of the 
bill, and therefore operated payment to their amount. It 
was held that the plaintiff was on this state of facts the 
principal debtor, and that he was not entitled to treat these 
cancelled acceptances as a payment, though he was discharged 
from liability on the bills. 

Alteration of 64. (l.) Where a bill or acceptance (a) is materially 
altered without the assent of all parties liable on the 
bill, the biU is avoided (6), except as against a party 
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who has himself made, authorised, or assented to the § 64 
alteration, and subsequent indorsers (c). 
Provided that. 

Where a bill has been materially altered, but the 
alteration is not apparent, and the bill is in the 
hands of a holder in due course, such holder may 
avail himself of the bill as if it had not been 
altered, and may enforce payment of it according 
to its original tenour {d)» 

(2.) In particular the following alterations are 
material, namely, any alteration of the date, the sum 
payable, the time of payment, the place of payment, 
and, where a bill has been accepted generally, the 
addition of a place of payment without the acceptor s 
assent (e), 

(a.) A bill may be altered before issue — i.e., before the 
first delivery of a bill or note complete in form to a person, 
who takes it as a holder, vide § 2, because till delivery in 
order that it may take effect as a bill, there is no completed 
contract on the bill, vide § 21. Where a bill wanting in any 
material particular is delivered, the person in possession has 
a primd facie authority to fill up the omission in any way he 
thinks fit, vide § 20, but the want of a material particular 
and consequent incompleteness of a delivered bill in form will 
not entitle the holder to alter a material part of the bill, be- 
cause there is already a completed contract on the bill, and 
the alteration makes a new contract. Where there is a 
material alteration of the bill after issue, or after delivery of 
a bill wanting in material point, the new contract in the bill 
cannot be sued on because it is unstamped, see 33 & 34 Yict. 
c. 97, Appendix. Bovymcm v. Nicol^ 5 Durnford and East, T. 
R 647, 1 Ross, L. 0. 698; Hovne v. Purves, 7th July, 1836, 14 
Sh. 898. Where a bill is drawn payable to a third party, de- 
livery of the acceptance to the drawer is not the issue of the 
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§ 64. ^^9 the drawer is not a holder of the bill, vide § 2, and has 

'■ — no right of action against the acceptor on the bill, and till 

delivery of the acceptance to the payee there is no completed 
contract between the acceptor and the payee ; the acceptance 
in such a case may be altered, because the Stamp Act does 
not apply to an uncompleted contract. 

(5.) Where a material alteration is made before issue, and 
assented to by all parties liable on the bill^-«.^., the holder and 
the acceptor, in the case of a bill payable to a third party, the 
new contract is valid under this section, but after issue the 
Stamp Act, vide supra, prevents any material alteration being 
made, even with the assent of all parties; but if the parties liable 
have assented they are apparently liable on the bill as unaltered, 
because this Act declares that a bill materially altered shaU be 
avoided, except against those parties thereto who have assented ; 
and the Stamp Act cannot apparently be pleaded, because the 
original bill being still in force, it cannot be objected that it 
is not properly stamped. The bill, as altered, cannot be sued 
on, and it ia pa/ra jvdicis to notice the want of the Stamp. 

(c.) Where the parties liable have not assented, the bill is 
avoided, not discharged, and the holder can sue on the original 
debt. 

(d,) In such a case the objection that the bill is not stamped 
cannot be stated against a holder in due course, because his 
right is to the bill as unaltered. 

Besides the alterations stated in this subsection, the follow- 
ing alterations are material : — The substitution of one drawer 
for another, Fleming v. Scott, 1st July, 1823, 2 Sh. 446 ; the 
alteration of the name of an indorsee, M'Ara v. Watson, 3rd 
June, 1823, 2 Sh. 360 ; the erasure of the name of the 
acceptor and writing another above it, M^Ewan v. Graham, 
21st Nov. 1833, 12 Sh. 110; an alteration in the considera- 
tion, Knill V. Williams, 10 East. 431. 

(e.) A bill is not materially altered where a mere correc- 
tion is made, Brutt v. Ficard, K. and M. 37, nor where a note is 
added, which does not change the effect of a bill, but merely 
explains it — e.^.,the addition of the words jointly and severally 
to the acceptance of a Scotch bill was held not to avoid it, 
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because the acceptors were already liable jointly and severally, § 64, 
Gordon v. Sutherland^ 20th Jan. 1761, Mor. 14677, and where 
a promissory note expressed no time of payment, and while 
it was in the possession of the payee, the words " on demand " 
were added without the assent of the maker, it was held that as 
the alteration only expressed the effect of the note as it 
originally stood, and was therefore immaterial, the validity 
of the instrument was not affected, AldoTis v. ComtcaU, L. E. 3, 
Q. B. 573, and where a bill bearing to be " for value received 
in trust account," the addition of the words, " for Mr. P.," 
which was the fact, was held not to be a material alteration. 
Commercial Bank v. Faton, 28th June, 1837, 15 Sh. 1202. 



Acceptance and Payment for Honour. 
65. (1.) Where a bill of exchange has been protested Acceptance for 

^ ^ ' ^ -^ honour supra 

for dishonour by non-acceptance (a), or protested for i*rotest. 
better security (6), and is not overdue (c), any person 
(d), not being a party already liable thereon (e), may, 
with the consent of the holder (/), intervene and accept 
the bill supra protest (g), for the honour of any party 
liable thereon (h), or for the honour of the person for 
whose account the bill is drawn (i). 

(2.) A bill may be accepted for honour for part 
only of the sum for which it is drawn (j). 

(3.) An acceptance for honour supra protest in 
order to be valid must (k) — 

(a.) be written on the bill, and indicate that it is 
an acceptance for honour : 

(6.) be signed by the acceptor for honour : 

(4.) Where an acceptance for honour does not ex- 
pressly state for whose honour it is made, it is deemed 
to be an acceptance for the honour of the drawer (I). 
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§ 68* (5.) Where a bill is payable after sight is accepted 

for honour, its maturity is calculated from the date of 
the noting for non-acceptance, and not from the date 
of the acceptance for honour (m)- 

(a.) Vide^4tZ. 

(6.) Vide § 61 (5). 

(c.) Vide § 14 and 45 (2). 

(d,) Vide § 2. Where a bill bears the name of a referee, 
in case of need, the holder is not bound to resort to him, even 
if any other person offers to accept for honour, and he agrees 
to take his acceptance, vide § 15. 

(e.) Vide § 2. The drawee also may accept for honour of 
any party liable on the bill, because till acceptance he is not 
liable thereon. There may be several acceptors for honour, 
either of the same or different parties liable on the bill. 

(/) The consent of the holder, vide § 2, is required even 
in the case of an acceptance for honour being offered by the 
drawee. If he takes an acceptance for honour, he cannot sue 
the parties liable in recourse to him, until the maturity of 
the bill and non-payment by the drawee or the acceptor for 
honour, Chitty on Bills, 11th Edit. p. 244. 

(g,) The bill must be protested either for non-acceptance, 
vide § 43, or for better security, vide § 61 (5), and if this be 
omitted, an acceptance for honour by a drawee will probably 
be treated as an indorsement, vide § 66, and the addition of 
the words for the honour of A. B., as a. mere statement that 
he is an accommodation party, but he will not have the rights 
of an acceptor for honour. An acceptance for honour by a 
person, not the drawee, without the taking of a protest 
will be invalid, because no one is entitled to accept a bill 
except the drawee, vide § 17, and his acceptance cannot be 
treated as an acceptance for honour, because the essential 
preliminary of a protest has been omitted. Protest must be 
made on the day of the dishonour by non-acceptance, vide § 51 
(4), and in the manner provided in § 57 (6-9), and § 94. 

(h.) The acceptance cannot be made for the honour o 
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drawee, wbo has not accepted, whether he be under an oblig- § 65. 
ation to accept or not, because he is not liable on the bill, nor 
for the honour of an indorser who has indorsed without re- 
course, vide § 16, or as agent, or in a representative capacity, 
vide § 26, but in the latter case it may be made for the 
honour of his principal or the corporation he represents. It 
cannot be made for the honour of an indorser who has negoti- 
ated the bill back to the holder, nor for any party against whom 
recourse has been lost by failure duly to negotiate, vide § 45, 
46, 49, 60, 51, or whose obligation has been waived, vide 
§ 62, or signature cancelled, § 63. It seems doubtful, whether 
in the case of a bill drawn payable per advice, the drawee is 
entitled to accept or pay for the honour of the drawee stipra 
protest. These words, per advice, seem to prohibit the drawee 
from accepting or paying, except on receipt of a letter of 
advice, and the drawee is thereby forbidden to apply the 
drawer's funds, which either are or may come into his 
hands before maturity in payment of the bill. The holder of 
the bill may be barred from claiming payment by some agree- 
ment between him and the drawer. It is different in the 
case of a third party accepting or paying for the honour of the 
drawer of such a bill. The acceptor for honour succeeds to the 
fights of the holder against the drawer, and if he have no 
rights, the acceptor and payer for honour will be in no better 
position than an indorsee with note of the objection to the 
holder's title. An acceptor for honour does not become 
entitled to insist on paying the bill at maturity, and the 
holder by taking such an acceptance, is not relieved from the 
duty of giving notice, vide § 48. If notice of dishonour be not 
given, the acceptor for honour loses his right of recourse 
against the person for whose honour he has accepted, because 
the only right which he has against him is derived through 
the holder, vide § 68 (5). 

(i.) E.g.y where the drawee is directed to place the sum for 
which the bill is drawn to the account of the principal of the 
person who draws the bilL 

(/.) A partial acceptance is the only qualified acceptance 
which a holder may take from a drawee, unless with the 
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§ 66. assent of the drawer ; but, in the case of an acceptance for 

honour, it is not competent for the holder, with or without 
the drawer's assent, to take an acceptance for honour quali- 
fied except as to the sum. 

(k.) The formal requisites of an acceptance for honouri 
which has been preceded by a protest, vide § 50 (7 & 8), are — ' 
(1.) That it be written (or printed, vide § 2). (2.) That it be 
on the bill. (3.) That it indicate that it is an acceptance for 
honour. No special form of words is necessary. The usual 
form is, " Accepted for the honour of A. B. supra protest," or 
"Accepted S. P.," Thomson on Bills, p. 323. It is not 
enacted in this case that, as in the case of an ordinary 
acceptance, the signature is sufficient It is not necessary 
that it bear the name of the person for whose honour it 
is made. (4.) That it be signed by the acceptor. As to the 
requisites of the signature, vide note on §§ 17 and 91 (1). 
Formerly, it was necessary that the acceptance for honour 
should be made in presence of a notary, and that an Act of 
Honour should be executed ; but this is not declared to be 
requisite by this Act. In the case of an acceptance supra 
protest made abroad, the law of the country where it is made 
regulates its requisites, vide § 72 (1). It is, however, compe- 
tent to execute an act of honour. 

(l.) This applies even though the acceptance supra protest 
be written under the name of an indorser with the view of 
indicating that the acceptance is for his honour. The only 
prejudice that an acceptor for honour suffers from his con- 
tract being deemed to be made on behalf of the drawer is that 
he cannot recover from the indorser the charges to which he 
has been put by so accepting, unless he can prove, otherwise 
than by the bill, that he had authority so to accept for him. 

(m.) The date in the protest for non-acceptance is evidence 
of the date of presentment for acceptance, while the date of 
acceptance for honour is immaterial. 



^^Vfor 66- ( 1 • ) The acceptor for honour of a biU by accept- 
onour. j^g -^ engages that he will, on due presentment, pay 
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the bill according to the tenor of his acceptance, if it § 66. 
is not paid by the drawee, provided it has been duly 
presented for payment, and protested for non-payment, 
and that he receives notice of these facts (a). 

(2.) The acceptor for honour is liable to the holder 
and to all parties to the bill subsequent to the party 
for whose honour he has accepted (6). 

(a.) The engagement of an acceptor for honour differs from 
that of an ordinary acceptor in being conditional on due pre- 
sentment, vide §§ 67 (2) and 52 (1) ; on due presentment 
having been previously made to the drawee, vide § 45, unless 
excused, vide § 46, followed by a protest for non-acceptance, 
whether the bill be a foreign or inland bill ; and (3), on 
notice of the presentment and protest. Ko time is specified 
for the giving of the notice, but it ought to be before or at 
the time of presentment for payment. A presentment for pay- 
ment not accompanied by notice will, probably, not be held 
to imply notice, and, therefore, not to be a due presentment. 
The notice need not be in writing. Exhibition of the protest 
to the acceptor for honour will be sufficient. A verbal or 
written notice ought to be given in such terms as sufficiently 
identify the bill, vide note on § 49, and intimate, expressly, 
the facts of due presentment and of a protest for non-payment 
being taken. If the bill is not duly presented for payment, 
vide § 67, the acceptor for honour is discharged. If the bill 
is duly presented, he is bound to pay the sum in the bill and 
the charges thereon, vide § 68 (6). 

(6.) The liability of an acceptor for honour is not greater 
than that of an ordinary acceptor, and, accordingly, any 
defence which an acceptor may state may be relied on by an 
acceptor for honour, vide § 54. An acceptor for honour is 
not liable to parties on a bill prior to the party for whose 
honour he accepts. 

67. (1.) Where a dishonoured bill has been Presentment 

tot / \ .to acceptor 

accepted tor honour supra protest (a), or contams a for honour. 
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§ 67. reference in case of need (6), it must be protested for 
non-payment (c) before it is presented for payment to 
the acceptor for honour, or referee in case of need. 

(2.) Where the address of the acceptor for honour 
is in the same place where the bill is protested for 
non-payment, the bill must be presented to him not 
later than the day following its maturity ; and where 
the address of the acceptor for honour is in some place 
other than the place where it was protested for non- 
payment, the bill must be forwarded not later than 
the day following its maturity for presentment to tiini 

(d). 

(3.) Delay in presentment or non-presentment is 
excused by any circumstance which would excuse delay 
in presentment for payment or non-presentment for 
payment (e). 

(4.) When a biU of exchange is dishonoured by the 
acceptor for honour it must be protested for non-pay- 
ment by him (/). 

(a.) Vide % 65. 

(b.) Vide § 15. It is in the option of the bolder to resort 
to the referee in case of need or not, as he may think fit. 

(c.) Vide 51 (4, 6, 7, 8, 9). 

(d.) The provisions as to the time of presentment are reg- 
ulated by this subsection. For the other conditions of due 
presentment, vide § 45. Non-business days are excluded in 
fixing the day for presentment, vide § 92. 

(<j.) Vide % ^6. 

(/.) This provision applies to an inland bill which is dis- 
honoured by non-payment, notwithstanding § 51 (2). 
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68. (1.) Where a bill has been protested for non- §68. 
payment (a), any person (6) may intervene and pay it Payment for 
supra protest (c) for the honour of any party liable i*n>te8t. 
thereon (c?), or for the honour of the person for whose 
account the bill is drawn (e). 

(2.) Where two or more persons offer to pay a bill 
for the honour of different parties, the person whose 
payment will discharge most parties to the bill shall 
have the preference {f). 

(3.) Payment for honour supra protest, in order to 
operate as such, and not as a mere voluntary payment, 
must be attested by a notarial act of honour, which 
may be appended to the protest, or form an extension 
of it {g). 

(4.) The notarial act of honour must be founded on 
a declaration made by the payer for honour, or his 
agent in that behalf, declaring his intention to pay the 
bill for honour, and for whose honour he pays {h). 

(5.) Where a bill has been paid for honour, all 
parties subsequent to the party for whose honour it is 
paid are discharged, but the payer for honour is sub- 
rogated for, and succeeds to both the rights and duties 
of, the holder, as regards the party for whose honour 
he pays, and all parties liable to that party {i). 

(6.) The payer for honour on pa3mig to the holder 
the amount of the bill and the notarial expenses inci- 
dental to its dishonour is entitled to receive both the 
bill itself and the protest. If the holder do not on 
demand deliver them up, he shall be liable to the payer 
for honour in damages {j ). 
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§ 68. (7.) Where the holder of a bill refuses to receive 

pajnoaent supra protest he shall lose his right of 
recourse against any party who would have been 
discharged by such payment {k). 

(a.) Vide%b\. 

(6.) Vide § 2. The consent of tbe holder is not required as 
in the case of acceptances for honour. The drawee, if he have 
not accepted, and an acceptor if he haye accepted conditionally 
with the assent of the drawer and indorsers, vide § 44, and 
the condition has not been fulfilled, may pay for the honour 
of any party liable on the bilL 

(c,) Protest for non-payment must be made on the day of 
dishonour by non-payment, and at the place, and in the 
manner provided in this Act, vide § 51 (4, 6-9) and § 94. 

{d,) No one is entitled to pay for the honour of a party to 
a bill who is not liable thereon. Accordingly, such payment 
cannot be made for the honour of an indorser who has indorsed 
without recourse, vide § 16, or in a representative character, 
or for a principal, vide § 26. In the latter case, payment may 
be made for the honour of his principal, or of the trust-estate 
or office which he represents. Such payment also cannot be 
made where, before it is made, the party to the bill has ceased 
to be liable thereon either through failure of due presentment, 
vide § 45, unless dispensed with, vide § 46, or through omission 
to give notice of dishonour to the person for whose honour the 
payment is made, vide § 49, unless dispensed with, vide § 50, 
or through failure duly to protest a foreign bill, vide § 51, or 
where the obligation of such party has been waived, vide § 62, 
or cancelled, vide § 63. Payment may be made for the honour 
of the acceptor — 6.^., in the case of a domiciled bill which is 
not paid by the banker at whose house it is made payable. 

(e.) Vide note {%) in § 65. 

(/) The holder has no option, because he has no interest 
in preferring one payer for honour to another. An acceptor 
for honour is not entitled to be preferred where payment by 
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another person will discharge more parties. If the person ^ gg^ 

for whose honour he accepted will be discharged by a pay- 

ment by another payer for honour, he has no interest to 
insist on paying. Payment for the honour of the acceptor will 
be preferred to payment for the honour of the drawer. Pay- 
ment must be taken from a payer for the drawer rather than 
for an indorser, and for a prior rather than a later indorser. 

(g.) Vide Appendix for Form of Act of Honour. 

(h.) The agent must be specially authorised to act for his 
principal in paying for honour, and taking the requisite steps 
to preserve his recourse against the person for whose honour 
he accepts. Authority to pay for honour will not be implied 
from the widest powers of control of his principal's aflSdrs, 
as it is not necessary that an agent possess such powers. 

(i.) The payer for honour may accordingly proceed to 
enforce the bill against the person for whose honour he has 
paid ; but as he is not a holder, but merely an aasignee of 
the holder, he takes the bill subject to all exceptions plead- 
able against the holder. On the other hand, he must dis- 
charge all the duties which were incumbent on the holder. 
He must give notice of dishonour by non-payment, vide § 49, 
to the person for whose honour he pays, and all persons liable 
to that party, if it has not already been done. 

(j,) Failure to deliver up the bill and the protest does not 
discharge the acceptor for honour from his obligation to pay, 
but the holder will be liable for any damage he may sustain 
through the want of them. His recourse against the person 
for whose honour he has paid may be injured by the delay 
caused through the want of these instruments ; and if so, the 
holder will be bound to relieve him. 

(k) The holder's rights of recourse are defined in §§ 55, 56, 
and 57. 

Lost Instruments. 
69. Where a bill has been lost before it is over- Holder's right 

to duplicate 

clue (a), the person (6) who was the holder (c) of it may of los* ^JU- 
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§ 89. npply to the drawer to give him another bill of the 

same tenor, giving security to the drawer if required 
to indemnify him against all persons whatever in 
case the bill alleged to have been lost shall be found 
again (c). 

If the drawer on request as aforesaid refuses to give 
such duplicate bill, he may be compelled to do so (d). 

(a.) Vide ^ 10, U, 45. 

(b.) Vide % 2. 

(c.) Where a bill has been lost the person who was in 
right of it is entitled to recover it from a finder ; but if it 
has passed into the hands of a holder in due course, vide § 29, 
his right to the bill is gone. He can, however, recover from 
the finder whatever value he received for it. A holder even 
for value, if not in due course, is bound to give up the bill ; 
and if he has obtained payment from the acceptor or 
drawee, he will be obliged to account for the sum so re- 
ceived, but not if he has merely acted as the agent of the 
person in possession of the bill in receiving payment, Clydes- 
dale Bank v. Boyal Bank, Uth March, 1876, 3 R., 586. 
The acceptor, if he has paid in due course the sum in the 
bill, either to the finder or to any holder to whom he has 
transferred the bill, will not be bound either to give up the 
bill or to pay the sum contained in it, vide §§ 38 and 59 ; 
but if he has paid the bill before maturity to a person whose 
title is defective, he will be bound to pay a second time. If 
the bill cannot be found, the person who was in right of it, 
including an acceptor who has paid the bill, but requires it 
as a voucher of a payment made by him for the drawer, 
may in Scotland bring an action of proving the tenor, 
before the Court of Session, in which he must prove (1) 
the facts relating to the loss of the instrument, and (2) its 
tenor. The proof of the loss of the bill must be distinctly 
made out, and will not be inferred from the mere fact 
of its not being found among the creditor's papers, Mac- 
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fa/rlane v. M'Nie, 1st March, 1826, 4 Sh. 509. On the §69. 

creditor obtaining decree in such an action, he will be 

entitled to sue all the parties liable on the bill, but if the 
bill was payable, either originally or by indorsation, to bearer, 
he will not be entitled to enforce payment of it without 
giving an indemnity against the claims of any holder of it, 
Thomson on Bills, pp. 204-206. Under the provisions of this 
section, which applies to all bills, whether inland or foreign, 
a simpler remedy has been introduced. The holder — i,e,, the 
payee or indorsee of a bill who is in possession of it, or the 
bearer of it, but not the acceptor, unless it has been negotiated 
to him, may, but only before its maturity, demand another 
bill of the same tenor from the drawer. Whether the bill be 
payable to bearer, or to order and unindorsed, he must tender 
a complete indemnity. The holder cannot claim a new 
acceptance from the drawee, if he has already accepted the 
original bill. And the payee of a promissory note cannot 
demand a new note from the maker, because the maker is 
held to correspond to the acceptor, vide § 89 (2) ; but appar- 
ently the first indorser of a note will be bound to deliver a 
duplicate bill to the holder, ibid, 

(d.) If the lost bill be known to be in the hands of a holder 
in due course, the person who was the holder of it, but has 
ceased to be so by the bill passing into the hands of a holder 
in due course, will apparently not be entitled to demand a 
duplicate bUL The section refers to an indemnity being 
given to the drawer to protect him in the event of the bill 
being found, but in this case the bill has been found, and it 
is certain that the drawer has lost his title to it. In these 
circumstances it would be useless to ordain the drawer to 
give a new bill under an indemnity which he must enforce so 
soon as the bill reaches maturity. 

A duplicate bill requires to be stamped, because it is a new 
contract, and not a copy of a bill, 33 & 34 Vict. c. 97, § 93, 
vide Appendix. 



70. In any action or proceeding upon a bill the Action on 
court or a judge may order that the loss of the ^ 
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§ 70. instrument shall not be set up, provided an indemnity 
be given to the satisfaction of the court or judge against 
the claims of any other person upon the instrument 
in question (a). 

(a.) This section applies to all bills, foreign and inland, 
before and after maturity, but does not affect summary dili- 
gence, the rules of which are not altered by this Act, vide 
§ 98. The action may be at the instance of a holder of the 
bill, or of the acceptor, who requires the bill in suing the 
drawer for whose accommodation he has accepted ; or, as a 
voucher of money paid away by him. Where the action is 
not laid on a bill, but on the debt in it, the holder will not 
thereby escape the necessity of giving indemnity, because the 
bill, if paid by the drawee, will be a complete discharge of the 
debt, Maherley v. Bcmk of Scotland, 27th Feb. 1822, 1 Sh. 
401 ; rev, Ist March, 1825, 1 W. and S., H. L. Appeals, 10. 

The former holder of a lost note is not, by its loss, relieved 
from the performance of the holder's duties, and is not entitled 
to delay taking any steps until he has brought his action 
under either this or the preceding section, but if the loss be 
not imputable to his own default, misconduct, or negligence, 
delay in presenting for payment will be excused, vide § 46 (1), 
and presentment, after the exercise of reasonable diligence, 
will be dispensed with in certain cases, vide § 46 (2), but the 
loss of the bill will not excuse delay in giving notice of dis- 
honour, nor of protesting when necessary, because the Act 
provides that a protest may be taken on a copy, or on written 
particulars of the bill, vide § 51 (8). 

Bill in a Set 

Kuiesagto 71. (l.) Where a bill is drawn in a set, each part 

of the set being numbered, and containing a reference 
to the other parts, the whole of the parts constitute 
one bill (a). 

(2.) Where the holder (6) of a set indorses two or 
more parts to diflferent persons (6), he is liable on e very- 



sets. 



BILL IN A SET. 163 

such part, and ^ every indorser subsequent to him is § 71, 
liable on the part he has himself indorsed as if the 
said parts were separate biUs. 

(3.) Where two or more parts of a set are negoti- 
ated (c) to different holders in due course (d), the 
holder (6) whose title first accrues is as between such 
holders deemed the true owner of the bill (e) ; but 
nothing in this subsection shall affect the rights of a 
person who in due course accepts or pays the part first 
presented to him (/). 

(4.) The acceptance may be written on any part, 
and it must be written on one part only (g). 

If the drawee accepts more than one part, and such 
accepted parts get into the hands of different holders 
in due course (d), he is liable on every such part as if 
it were a separate bill. 

(5.) When the acceptor of a bill drawn in a set 
pays it without requiring the part bearing his accept- 
ance to be delivered up to him, and that part at 
maturity (h) is outstanding in the hands of a holder 
in due course (d), he is liable to the holder (b) thereof. - 

(6.) Subject to the preceding rules, where any one 
part of a bill drawn in a set is discharged by payment 
or otherwise (g), the whole bill is discharged (i). 

(a.) For the form of a bill drawn in a set, vide Appendix. 
One part of the set only requires to be stamped, vide the 
Stamp Act, 33 .<fc 34 Vict. c. 97, § 55, Appendix ; and upon 
proof of the loss or destruction of a duly stamped part of the 
set, an unstamped part not negotiated apart £rom the lost part 
may be given in evidence, ibid. A promissory note cannot 
be drawn in a set, vide § 89 (3 d). 

In a bill drawn in a set, each part is made payable only if 
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§ 7L the others are unpaid, and as all the parts constitute one bill, 

"~" an obligation to deliver a bill is not implemented bj delivery of 

one of the parts, Kearney v. West Orcmada Mining Co.^ 22 L., 
2 Ex. 15. The transferee of one part is entitled to demand 
delivery of the other parts. 

(h.) Vide % 2. 

{e.) Vide%n. 

\d.) Vide % 2^. 

(e,) The true owner of the bill, in virtue of his title to the 
bill through the indorsement to him of one part, is entitled to 
sue all the prior parties to the bill, and to present for accept- 
ance and payment The presentment of his part will have 
the effect of a completed assignation, vide § 53 (2), unless 
prior to his presentment for acceptance or payment, another 
part of the bill has been accepted or paid in due course, vide 
^ 41 and 45. The holders of other parts have only a claim 
against the drawer or holder who has indorsed their part, and 
indorsers on that part subsequent to him. 

(/) Vide%b^. 

ig.) Vide%n. 

(A.) Vide §§ 10, 14, 45 (2). 

(t.) rt<f6§ 59-64. 

Conflict of Laws. 
BuieB ^ere 72. Where a bill drawn in one country is negoti- 

lawB conflict. . . 

ated (a), accepted, or payable in another, the rights, 
duties, and liabilities of the parties thereto are deter- 
mined as follows : — 

(1.) The validity of a bill (6) as regards requisites 
in form is determined by the law of the place of 
issue (c), and the validity as regards requisites in 
form of the supervening contracts, such as accept- 
ance {d), or indorsement (e), or acceptance supra 
protest (/), is determined by the law of the place 
where such contract was made (g). 
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Provided that — § 78. 

(a.) Where a bill is issued out of the United 
Kingdom (h) it is not invalid by reason 
only that it is not stamped in accordance 
with the law of the place of issue (i): 

(b.) Where a bill, issued out of the United 
Kingdom, conforms, as regards requisites in 
form, to the law of the United Kingdom, it 
may, for the purpose of enforcing payment 
thereof, be treated as valid as between all 
persons who negotiate, hold, or become 
parties to it in the United Kingdom (j). 

(2.) Subject to the provisions of this Act, the 
interpretation of the drawing (k), indorsement (Z), 
acceptance (m), or acceptance supra protest (n), 
of a bill is determined by the law of the place 
where such contract is made (o). 

Provided that where an inland bUl (p) is indorsed 
in a foreign country, the indorsement shall as 
regards the payer be interpreted according to the 
law of the United Kingdom (q). 

(3.) The duties of the holder with respect to pre- 
sentment for acceptance (r) or payment (s) and 
the necessity for or sufficiency of a protest (t) or 
notice of dishonour (tt), or otherwise, are deter- 
mined by the law of . the place where the act is 
done or the bill is dishonoured (v). 

(4.) Where a bill is drawn out of, but payable in 
the United Kingdom and the sum payable is not 
expressed in the currency of the United King- 
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§ 72. dom, the amount shall, in the absence of some 

^ express stipulation, be calculated according to 

the rate of exchange for sight drafts at the place 
of payment on the day the bill is payable (w). 
(5.) Where a biU is drawn in one country and is 
payable in another, the due date thereof is deter- 
mined according to the law of the place where it is 
payable (x). 

(a.) ri^§31. 

(6.) The validity, as regards form, of bills drawn in this 
country is determined by § 3. In most commercial countries 
codes dealing with bills of exchange have been enacted, in 
some cases only recently. Except in a few points they 
agree with the law of Great Britain as now codified. Where 
they differ it is usually on the side of greater strictness. Thus 
the essentials of a bill, by the law of Germany, in so far as 
differing from those prescribed in this Act, are — (1), that it 
be described in the body of the bill as a bill ; (2), that the 
addition of ** with interest " is held pro non scripto ; (3) the 
payee must be named ; (4), the time of payment may be at a 
fair or market ; (5), the drawer, must sign his name ; (6), a 
bill must bear the date and place of issue. In France and in 
most of the countries which have adopted the code or followed 
it generally, (1), a bill must specify the particular value 
given, and (2) bear the name of the payee, (3) may be drawn 
payable at a fair. 

(c.) Twfe §§ 2 and 21. 

(d,) Vide §§ 17, 18, 19. By the law of France, the signature 
of the acceptor is not sufficient without the word " accepts." 

(e.) Vide § 32. In Germany, an indorsement may be 
written on a copy of the bilL In France, it must be dated, 
and bear the name of the payee, and specify the value given. 

(/) Vide § 65 (3). In France and Germany, the accept- 
ance for honour must be noted on the protest. 
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(g.) The place of making the several contracts on the bill § 72, 
is the place of delivery to give effect to it, vide § 21. 

(L) Vide^i. 

(i,) See Stewart v. Gelot, 19th July, 1871, 9 M. 1057. 

(/.) This subsection only applies to the validity of a bill, 
and not to that of an acceptance written on it. Accordingly, 
a drawer in this country will not be liable in recourse, where 
a holder, to whom he has negotiated the bill in this country 
has taken an invalid acceptance from a person in another 
country which is afterwards repudiated. 

(k,) Vide § 66 (1). The interpretation of the contract 
of the drawer, acceptor, and acceptor for honour in all foreign 
countries seems generally to be the same as in this country. 

(?.) Vide § 55 (2). In France an indorsement which does 
not state the value, only operates as a mandate, and 
cannot be further indorsed, and an indorsement which does 
not name the payee, gives him no right to sue on the bill 
in his own name. 

(m.) Vide § 64, and note (k) supra, 

(n.) Vide § 66. In France an acceptance for honour does 
not limit the right of the holder against the indorsers and 
drawer. 

(o.) Vide §21. 

(p.) Vide§L 

(q.) In Lebel v. Tucker, L. R. 3, Q. B. 77, a bill drawn, 
accepted, and payable in England was indorsed in blank in 
France, where such an indorsement does not transfer the 
indorser's title, it was held that though that belonged to the 
interpretation of the contract between the indorser and the 
indorsee, the indorsement gave him a title to sue the acceptor. 

(r.) Vide §§ 39, 42. In Germany presentment for accept- 
ance is not necessary, except in the case of bills payable 
after sight. Such bills must be presented within the time 
prescribed in the bill, or, if none is presciibed, within two 
years. In France a bill at sight or after sight must be 
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(t., In ffrjme r. £4mpteiUy 3 Q. R, Dir. 514, where m bOi 
drawn in F,r. gland, bat payable in Spain, was negotiated to a 
hfAier in Spain and dishonoured, the holder gave notice within 
a reasrycable time, according to the Llw of Spain, but too late 
according to the Llw of England, to his indorser, who gave 
doe notice to the drawer, and after pajing the loll, sued the 
drawer In holding that he was entitled to recoTO-, Mr. 
Justice Brett explained the reason of the role of law, wfaidi 
is stated in this snbsection thus: *^ 'Every party to a bill 
knows that hv the law merchant it mar be indorsed abroad 
He, bj the law merchant, undertakes some liability in 
respect of such indorsement abroad. The question is, how 
will he be affected by soch indorsement abroad I Sodi 
an indorsement nuses a contract between the iiwi»»^iatft 
indorser and indorsee. Such an indorsement, then, raises 
a foreign contract, and that most be construed aoccnding 
to the law of the place where it is made. The liafailily 
ijf each of those contracting parties is to be measured by the 
law ijf the country in which it was made. The plaintiff^ the 
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indorser, then, was liable to the indorsee, though he gave no c ij^o 
notice of the dishonour by non-acceptance. By an indorse- — -^ 
ment of which the defendant has no right to complain, which, 
by the law merchant, he in effect authorised the plaintiff to 
make at pleasure, the plaintiff, by reason of the default of 
the drawee, though he did once receive value for the bill, is 
liable to pay on the bill. He brings his case within the 
defbiition of the defendant's liability to him. It follows that, 
by the law of England applied to the English contract 
between the plaintiff and the defendant, the defendant is 
liable to the plaintiff The English contract may be thus 
stated : * An indorser contracts that if the drawee shall not 
on presentment accept, or at maturity pay the bill, he, the 
indorser, will, on receiving due notice of the dishonour, pay 
to the person who has a right to claim as holder against him, 
if such person, though he has given value for the bill, has 
received no value for it, or if such person, though he did 
receive value, is liable to pay on the bill the sum which the 
drawee ought to have paid, together with such damages as 
the law prescribes or allows as an indemnity.' " The English 
indorser, on receiving notice from the foreign indorser, has 
the same time for giving notice as a holder has, vide § 
49 (U). 

(w,) Vide note (d) on § 57. The alteration of the note fixing 
the rate of exchange, or the addition of a note fixing the 
rate of exchange, vitiates the bill. In Eirschfield v*. Smithy 
L. R. 1, C. P. 340, a bill drawn in England, payable in . 
France, was blank indorsed by the drawer to A., who also 
blank indorsed it to the plaintiff, who indorsed it to a banker 
in Paris. As by the law of France an indorsement must be 
special, and must specify the date and consideration, the 
plaintiff wrote above A.'s indorsement, " Pay to B. (the 
plaintiff), at the rate of 25 fr. 75 c. per £\ value received, 
the sum of , ut retro ;^^ and he wrote the same 

words on the face of the bill, purporting to make them part 
of the acceptor's contract. The acceptor dishonoured the 
bill, and the plaintiff took recourse against A. It was held 
that the contract implied in the bill was to pay at the 
rate of exchange on the day when the bill fell due, and that 
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§ 78. ^ ^^0 i^te on that daj might be lower, the bill was materiallj 

""" altered, and therefore avoided, vide § 64. 

(«.) A bill of exchange drawn in France or Germany pay- 
able in the United Kingdom is payable on the last day of 
grace ; but a bill payable in France or Germany, or any other 
foreign country where days of grace are not permitted, will 
be payable on the day of maturity, without the addition of 
days of grace. The day of payment may also vary accord- 
ing as the law of the place of payment directs bills which 
fall due on a non-business day to be paid on the preceding or 
succeeding day. The place of payment fixes what days are 
non-business days. 



PART III. 
Cheques on a Banker. 

73, A cheque (a) is a bill of exchange drawn on a 
defined. banker (6), payable on demand (c). 

Except a^ otherwise provided in this Part, the pro- 
visions of this Act applicable to a bill of exchange 
payable on demand apply to a cheque (d). 

(a.) A cheque includes coupons on colonial stock certifi- 
cates, 40 & 41 Vict. c. 59, § 7, vide Appendix. 

(6.) Vide §2. 
(c.) Vide § 10. 

(d.) It may be made payable either to bearer or to order. 
It is liable to a stamp-duty of one penny, which may be 
denoted by an adhesive stamp, vide Stamp Act, 33 <fe 34 
Vict. c. 97, §§ 50 and 54 (2 and 3), Appendix. A postdated 
cheque is not objectionable under the Stamp Act, if not sued 
on till its date, Misa v. Currie, 1 Appeal Oases, 654. It 
cannot be drawn for less than 20s. in Scotland, 8 & 9 Vict, 
c. 38, § 16 ; but it may be so drawn in England. 

A banker is bound by his contract with his customer 
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to honour a cheque drawn upon him, when he has sufficient g 73, 

funds in his hands. If he does not fulfil his contract, 

he is liable to an action by the drawer, in which heayy 
damages may be recovered if the drawer's credit has been 
injured, HopJdnson v. Foster^ L. R. 19, Eq. 76; Marzetti v. 
Williams, 1 B. and Ad. 415 ; Rohina v. Stewart, 14 C. B. 595 ; 
but where there are indorsements he may take time to inquire 
into their genuineness, Roberta v. Tucker, 18 L. J., Q. B. 
576. Where a bank holding on account-current £413, 
belonging to an ezecutry estate, refused to cash a cheque for 
£100, on the ground that the estate was insolvent, and that 
the bank, which had a claim for £130, intended to apply for 
sequestration, it was held that the bank was bound to pay. 
** There is nothing more plain than this, that, while a customer 
has funds in a bank, his right to draw upon it is absolute, 
unless the bank has a right of retention, or some other 
equally good answer," per Lord President (Inglis) in Ireland 
V. North of Scotland Banking Co,, 3rd December, 1880, 8 R. 
215. But where a person gets a cash-credit on the security 
of his heritable estate, or other good security, for a certain 
sum, the bank is at any time entitled to withdraw the credit, 
and to refuse to cash his cheques ; for the obligation on the 
part of the banker is only to honour his customer's cheques, 
while he has funds of the customer, not while he has good 
security, that the customer will J)rovide funds to repay the 
amount of the cheques, Johnston v. Commercial Bank, 11th 
March, 1858, 20 D. 790. Where a forged cheque, with a forged 
indorsement, was presented by a clerk, and the proceeds 
applied by him in payment of debts for which his master 
was responsible, it was held that the bank was entitled to 
repayment from the master, although he had no knowledge 
of the forgery, Clydesdale Banking Co, v. Paul, 8th March 
1877, 4 R 626. 

An indorsed cheque is not evidence of loan from the 
drawer to the payee, Haldane v. Speirs, 7th March, 1872, 
1 M. 537. As in the case of other bills of exchange, the 
presumption is that value has been received by the drawer, 
vide § 30. And where the payee or bearer is a creditor of 
the drawer, the presumption is that the cheque was given in 



172 BILLS OF EXCHANGE ACT, 1882. 

§ 78, payment of the debt due, Nicoll v. Reid^ 23rd November, 

6 R. 216. Parole evidence is admissible to show for what 

purpose the cheques were sent, ibid. The drawer of a cheque 
upon a particular account at a banker's — e.^., a cheque drawn 
bj directors upon the account of the company, without any 
words expressing that they sign the cheques only as directors 
— does not render them liable to the bank, if the cheques 
are honoured, after they have overdrawn the company's 
account, Beattie v. Lord Ehv/ryy L. R. 7, H. L. 102. They are 
not liable individually under § 26, because the cheque having 
been paid by the drawee, the banker is discharged, vide § 59. 
And a balance at the debit of the account is a debt due by 
the company, and not by the directors. 

In England, a cheque is not an assignment of the sum in 
the cheque in favour of the holder, if the banker have assets 
of the drawer, but it is in Scotland, vide § 53, and note thereon. 
Bankers paying a cheque payable to order with forged indorse- 
ments are specially protected, 16 & 17 Vict. c. 59, § 19, and 
§ 60 of this Act. Though the opinion has been expressed that 
bank cheques cannot form a warrant for summary dili- 
gence, Menzies on ConveyanciDg, 3rd edition, p. 385, there 
seems no doubt that now, at least, when cheques are 
authoritatively declared to be bills of exchange, they fell 
within the definition in the Statute 1696, c. 36, vide Ap- 
pendix. 

preBentment 74. Subject to the provisions of this Act — 

of cheque for ** ■*■ 

payment. (l,J Where a cheque is not presented for payment 

(a) within a reasonable time of its issue (6), and 
the drawer or the person on whose account it is 
drawn had the right at the time of such present- 
ment as between him and the banker to have the 
cheque paid and suflfers actual damage through the 
delay, he is discharged to the extent of sucli 
damage, that is to say, to the extent to whicli 
such drawer or person is a creditor of sucli 
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banker to a larger amount than he would have § 74. 
been had such cheque been paid (c). 

(2.) In determining what is a reasonable time re- 
gard shall be had to the nature of the instrument, 
the usage of trade and of bankers, and the facts 
of the particular case (d). 

(3.) The holder of such cheque as to which such 
drawer or person is discharged shall be a creditor, 
in lieu of such drawer or person, of such banker 
to the extent of such discharge, and entitled to 
recover the amount from him (e). 

(a.) Ttrfe §§ 45 and 46. 

(6.) Vide §2. 

(c.) If the holder delay presenting the cheque till after a 
reasonable time has elapsed, and the banker have failed in 
the interval, the drawer suffers no loss if he has in the mean- 
time withdrawn all his funds from the banker, or if he has 
withdrawn them to such an extent that the banker could not 
have paid the cheque in full, the loss which he suffers is the 
loss of the money in the banker's hands, but if he had 
sufficient funds to meet the cheque, he suffers loss to the 
amount of the bill. In the first case he is liable to the holder 
in the full amount of the bill; in the second, only to the 
difference between the sum in the banker's hands, and the 
amount in the bill ; and in the third case, he is completely 
discharged. 

(d) Vide note (^) on § 20, note (i) on § 36, note {d) on § 40, . 
note (ff) on § 45, and note (e) on § 86. Where the parties reside 
in different towns, forwarding on the next day, or first con- 
venient post thereafter, if none on that day, is reasonable time, 
Heywood v. Fickerinff, L. R. 9, Q. B. 428. In Alexander v. 
Burchfield, 7 M. and Gr. 1061, 1 1 L. J., C. P. 263, a cheque was 
handed to a payee on the afternoon of the 10th, who handed it to 
his bankers for presentment on the 1 1th. They presented it for 
payment on the morning of the 17th, early on which day the 
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§ 74. bankers upon whom it was drawn had stopped payment, it 

was held not to have been presented within a reasonable time, 
as all the parties resided in same town. Greater latitude 
would be allowed in the case of a crossed cheque, even though 
crossed by the holder, for by § 77 he is authorised to cross it^ 
and in the case of a cheque which the parties have agreed 
to allow a longer period for presenting. If no loss is caused 
by delay in presenting, it has been held that the drawer is 
not discharged by delaying to present a cheque drawn on 
11th March till 30th May of the following year, and it has 
been said that presentment within six years is not unreasonable 
in such a case, Law v. Rand, 27 L. J., C. P. 76. 

(e.) The creditor cannot claim the sum in the cheque if he 
has been discharged by want of due presentment, but is 
entitled to sue the banker for the amount of the debt, if he 
has assets of the drawer in his hands. 

o/i^OT'S 75. The duty and authority of a banker to pay a 

onty. cheque drawn on him by his customer are determined 
by- 

(1.) Countermand of payment (a) : 
(2.) Notice of the customer's death (6). 

(a.) The countermand of payment determines his duty 
and authority to pay, but the holder if he be a holder for 
value may raise a multiplepoinding in name of the bank, and 
claim in it on the cheque, see Wateraton v. City of Glasgow 
Bank, 6th Feb. 1874, 1 R. 470, p. 481, the decision in which 
proceeded on the ground that value was not presumed in the 
case of a cheque. This is now altered, as a cheque stands in 
the same position as a bill, but the course to be taken in the 
case of a countermand, is still that pointed out by Lord 
Neaves. The countermand may be either verbal or written. 

{h.) The banker's duty and authority is not determined by 
the death, but by notice of the death of his customer. He will 
accordingly be entitled to take credit for the payment of 
cheques after the death, but before the notice. In England 
the law seems to have been, that a cheque payable to bearer 
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was countermanded by the death of the drawer, but this section § 76. 
places a cheque payable to bearer in the same position as a 
draft payable to order, Bolls v. Fea/rce, 5 Chan. Div. 730. 

Crossed Cheques (a). 

(a.) Grossing of cheques was only introduced at the end 
of last century, and owed its origin to a practice of some of 
the private bankers in London who, in 1775, instituted the 
London Clearing-House as a means of economising their 
capita], as well as of saving much unnecessary trouble in 
the collection of cheques. Cheques paid into a bank were 
taken to the Clearing-House on the afternoon of the following 
day, and in order to facilitate business at the Clearing-House, 
and also to preserve a record of the channel through which 
the cheques came, the clerks of the several bankers were in 
the habit, at first, of writing and afterwards of stamping the 
names of their principals across the documents presented by 
them. The object of this crossing was to secure that, in the 
event of the cheque being dishonoured, it should at once be 
returned to the banker who presented it. The crossing, of 
course, also afforded a way of discovering the person by whom 
the cheque had been paid in, if a question afterwards arose as 
to the true ownership of it. The convenience of the system 
led to the other private bankers in London being admitted to 
the Clearing-House, and merchants then found that they did 
not require to provide for payment of such of their cheques 
as were presented through a bank until the afternoon of the 
day on which they were drawn ; and in order to secure that 
all their cheques should be so presented, the practice grew up 
of writing the name of a banker across the cheque. After- 
wards it became common, instead of writing the name of a 
banker, to cross the cheques with the words, " and Company,'* 
or " <fc Co.," generally between parallel lines, and sometimes 
merely to draw two parallel lines across the face of thedocument. 
In the first case the cheque was said to be specially crossed, 
and the other forms were teimed general crossings. Bankers 
paid attention to these crossings, and generally refused pay- 
ment of cheques so crossed unless presented to them through 
a banker. It was then seen that a great protection was by 
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§ 75. this means afforded against the risk attending the loss or theft 

~~^ of a cheque, as an obstacle was put in the way of the thief or 

finder cashing it, and it was with the view of attaining this 
protection that the practice became common. 

The precise meaning of the custom, and the effect which 
would be given to it in law, however, remained long doubtful, 
and it was not until 1852, in the case of Bellamy ▼. Marjori- 
banks, 21 L. J., Ex. 70, that the questions regarding crossed 
cheques were fully discussed in a Court of Law. It is true 
that in the case of Stewart v. Lee, Moody Malkin, p. 158, the 
question came up, and Lord Tenderden, C. J., mentions the 
view which several of the special jurymen had stated in the 
course of the trial in regard to the extent of the custom, but 
two different views continued to prevaiL According to some 
the effect of a crossing was that the crossing became part of 
the cheque, and that the banker was not entitled to pay the 
cheque otherwise than to the banker named, where the cross- 
ing was special, or to a banker where it was general, and at 
once became liable to the true owner of the cheque by 
disregarding the crossing. Others, again, held that a crossing 
formed no part of the instrument, and might be disregarded 
by the banker without his thereby incurring any responsi- 
bility. The first of these views approximated a crossing to an 
indorsement, and seemed to involve the absurdity that a cheque 
might be payable to bearer, and also not to bearer at the same 
time, while the other view deprived crossing of a great part 
of its value. 

The question in Bellamy v. Marjoribanks arose out of the 
following circumstances : — The plaintiffs, who were trustctes, 
had opened an account for the purposes of the trust with 
Messrs. Coutts & Co., of which banking firm the defendants 
were the individual partners. In the course of a Chancery 
suit it became necessary to pay a sum of money into the 
account of the Accountant-General with the Bank of England. 
Geary, the agent for one of the parties to that suit, presented 
a cheque to the plaintiff's agent, which was signed by the 
plaintiffs, and returned after being crossed with the words 
"Bank of England for account of the Accountant-G^neraL" 
Geary drew his pen through this special crossing, leaving it 
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legible, and crossed the cheque specially to his own bankers, § 76. 
who presented it and received payment from the defendants. 
Geary appropriated the money and became bankrupt. The 
plaintiffs sued Coutts & Co., holding that they were liable, on 
account of having paid contrary to the direction in the cross- 
ing, as interpreted by custom. A jury found that Coutts & 
Co. were guilty of negligence in paying the cheque to Geary's 
bankers in face of the special indorsement to the Bank of 
England, and that there was a custom and usage and conse- 
quent duty on Coutts & Co. not to pay th,e cheque, otherwise 
than into and through the hands of the Bank of England, but 
this verdict was set aside by the Court of Exchequer as con- 
trary to evidence. The judgment of the Court was delivered 
by Baron Parke, who, after holding that the weight of evid- 
ence was against the custom found by the jury, laid down 
that such a custom could not have been supported in law. 
He said : " The crossing a cheque could not operate as an 
indorsement to a banker, whose name is used, because it was 
not written with any intent to transfer the property in the/ 
cheque to him, and it wants the essential part of an indorse- 
ment, delivery to the indorsee." From the form in which the 
question came up, the Court could not in precise terms declare 
what the custom really was, but they indicated an opinion 
that a crossing, whether special or general, merely amounted 
to a direction to the drawee not to pay otherwise than to a 
banker, but that, notwithstanding, he might pay the cheque 
across the counter to the bearer, although his doing so would be 
evidence of negligence in the event of its turning out that the 
holder had no title to the cheque. In other words, a crossing 
was not a direction which must be obeyed, but was a memo- 
randum which had the effect of calling for vigilance on the 
part of the drawee. The drawee of a specially crossed cheque 
was not guilty of negligence in paying the cheque through 
another banker than the one named, because all that the 
custom was intended to secure was that crossed cheques should 
not be paid directly to the bearer, but indirectly through the 
intervention of a banker, and it was matter of indifference who 
that banker was. Still less could the substitution of one special 
crossing for another increase the responsibility of the drawee* 

N 
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§ 75. The negotiability of cheques was left unimpaired by this 

decision, wliich was followed in the case of Carton v. Ireland, 

1856, 25 L. J., Q. B. 113, where it was held that crossing a 
cheque does not affect its negotiability, and that a person 
who received a cheque bondjide, and for value, was entitled 
to retain the amount received through his bankers, although 
they were not the bankers named in the crossing. When it 
was settled that crossing a cheque did not render it less 
negotiable, it followed that a failure to obey the direction 
given in the crossing was immaterial where the drawee had 
paid the cheque to the lawful holder, although thi-ough a 
wrong channel. Cheques, payable to bearer, and drafts pay- 
able to A. £. or order, when indorsed, pass from hand to 
hand like bank notes, and if they come into the possession of 
a holder for value, who is ignorant of the want of title in the 
transferor, the drawer is liable in an action on the cheque 
or draft. It is otherwise in the case of a draft the indorsa- 
tion of which has been forged, because then the holder can 
never be a lawful holder, however great his honA fides, Bobhet 
V. Pinkett, L. K 1, Ex. D. 368. 

At common law the banker was entitled to pay the bearer 
of a cheque without inquiry, and by statute he was protected 
from the consequences of paying a draft on a forged indorsa- 
tion. The custom of crossing imposed caution upon him in 
the paying of crossed cheques and drafts, but if he disregarded 
the crossing he merely took on himself the risk that the per- 
son to whom he paid was not a lawful holder. 

It is thus clear that though a certain measure of protection 
was given by crossing, it was very far from being complete, 
and rather imposed difficulties in the way of the thief than 
gave security to the careless owner of cheques. In Scotland 
cheques rarely circulate from hand to hand, but are at once 
paid into the receiver's account. In that country, as a thief or 
finder would not readily get quit of the stolen or found cheque, 
the practice of crossing would have afforded a much greater de- 
gree of security than in England, where cheques are frequently 
transferred from one holder to another, but until the passing 
of the Act recognising the practice, crossing was rarely, if ever, 
practised, and certainly did not in Scotland form a custom. 
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It was accordingly attempted to give additional security by § 76. 
passing the Act 19 & 20 Vict. c. 25. This Act provided 
that a special or general crossing should have " the force of 
a direction to the bankers upon whom a draft is made, that 
the same is to be payable only to or through some banker, 
and the same shall be payable only to or through some 
banker." This Act thus recognised the custom of crossing as 
it had been defined in Bellamy v. Marjoribanks — viz., that a 
payment to some banker was sufficient ; but it also attempted 
to impose the duty upon vhe banker of paying in that way 
and in no other. A considerable step was thus taken to- 
wards settling the law. The custom had received legislative 
sanction, and no longer required to be proved. Further, the 
Act recognised the practice for all parts of the country, and 
prevented the growth of inconsistent customs in regard to 
so important a department of banking. The security given 
by the statute was, however, much overrated, as was shown 
in the case of Simmonds v. Taylor, 8th Dec. 1857, 27 L. J., 
C. P. 45. In that case a crossed cheque which had been 
lost was presented at the bank by the finder, or by some one 
on his behalf, and paid. The crossing had been so skilfully 
removed that a very minute examination would have been 
requisite in order to detect that the cheque had been tampered 
with. The drawer attempted to hold the banker responsible 
for having paid the cheque contrary to the direction in the 
crossing. The Court of Common Pleas held that he was not 
liable, and this judgment was confirmed on appeal in the 
Exchequer Chamber, 27 L. J., C. P. 248. Had the Judges 
rested their decision on the ground that the obliteration of 
the crossing in such a manner as to elude detection relieved 
the bankers, no alarm would have been felt, but opinions 
were expressed in regard to the legal nature and effect of a 
crossing, which seemed to deprive the practice even of the 
benefit which it conferred apart from statute. Justice Cress- 
well laid down that a crossing did not form part of the 
instrument; that its deletion was not forgery, and that as 
any holder of a cheque might cross a cheque, so any holder 
might delete the crossing which had been made by the drawer 
or a prior holder. If then the bank paid after the crossing 
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§ 7S. had been obliterated, no fault could be imputed to it, because 

it could not tell whether the crossing had not been lawfully 
obliterated hy a lawful holder. In these views Lord Chief- 
Justice Cockburn concurred, though with some difficulty, 
while Baron Bramwell in the Exchequer Chamber pointed 
out that the effect of the Act was to protect the drawer only, 
who might hold the banker liable if the cheque was paid con- 
trary to his direction ; but that where a crossing was put on 
by a holder there was no way of making the banker liable on 
a failure to comply with the direction. It was evident that 
the Act had failed to give the security which it was intended 
to provide, but it was not so easy to suggest a remedy which 
would not unduly add to the responsibility of bankers in 
attending to the interests of the drawers or holders of cheques, 
and it was only after considerable discussion, and the intro- 
duction of some amendments favourable to bankers, that the 
Act 21 & 22 Vict. c. 79, amending the law relating to 
cheques or drafts on bankers was passed. 

The alterations made by this Act were of a very material 
character. In the first place, a crossing, whether special or 
general, was made a material part of the cheque, and its altera- 
tion or obliteration was forbidden. Secondly, it was declared 
that a cheque crossed specially was not to^ be paid except to 
the banker named in the crossing; and, thirdly, a lawful 
holder was allowed to cross a cheque, either specially or 
generally, or to alter a general crossing into a special crossing. 
Where a lawful holder crossed a cheque specially, the banker 
on whom it was drawn was forbidden to pay it to any other 
than the banker named in the crossing, but by a curious 
omission no provision was made for the case of a cheque 
crossed generally by a lawful holder. In such a case, the 
crossing became, according to the Act, a material part of 
the cheque, but had no legal effect attributed to it, and 
it was doubted whether a subsequent holder could alter 
such a general crossing into a special crossing. By sec- 
' tion 3 of the Act, the fraudulent deletion or alteration of 
a crossing was made a felony, punishable with the pains 
of forgery. The 4th section was added as a protection to 
bankers against the risk which they would have run in 
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consequence of the crossing being made a material part of § 76. 
the cheque. A banker paying across the counter a cheque 
from which the crossing has been deleted, would have been 
liable to his customer for the amount so paid, as the payment 
would have been made on a forged instrument. Accordingly 
by the 4th section it was provided that a banker was not to 
be responsible for paying a cheque which did not plainly 
appear to have been altered. Such were the alterations made 
in 1858, and among them it is noticeable that there was not 
included any provision by whicb a banker paying a cheque 
in disregard of the crossing should be liable to the true 
owner of the cheque, not being the drawer. The drawer, 
of course, could object to being debited with a cheque paid 
contrary to his instructions, but if he had delivered the 
cheque to the payee, he had no further interest in objecting 
to the mode in which it was presented. So far as the 
drawer was concerned the crossing was only important in 
protecting the cheque until it reached the hands of the payee. 
His obligation to the payee was thereby discharged, and it 
was of no importance to him whether the cheque was pre- 
sented for payment by the true owner or not. If, the 
banker upon whom a cheque payable to bearer was drawn 
disregarded the crossing, and paid it to one who was not 
the true owner, either across the counter or througb a 
banker, who was not the banker named in the crossing, 
the banker so paying was not liable to pay the amount 
to the true owner, unless he was the drawer. By a 
true owner is meant one who is a holder in due course — 
t.c, any one who has taken the cheque for value, even though 
from a thief or finder, provided that he has no notice, and 
is not aware of the want of title in the person who trans- 
fers the cheque to him. As has already been pointed out, a 
holder of a cheque payable to order, the indorsement upon 
which has been forged, acquires no title to the cheque, and 
cannot be the true owner of it ; he cannot sue the drawer, 
and he is liable to the true owner. It followed, as a matter 
of course, that the banker making the payment was also 
liable, if such a holder obtained payment from the drawee, 
otherwise than through the banker named in the case of a 
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S 76. special crossing, or through a banker in the case of a general 

~"" crossing. The Act 16 & 17 Vict. c. 59, § 19, indeed pro- 

vides that a banker paying on a forged indorsement shall 
not be liable if he pays in bond Jlde, but his freedom from 
liability depends upon his obeying the direction of the cheque, 
of which the crossing is a material part. Consequently if he 
pays a crossed cheque through a wrong channel, he deprives 
himself of the statutory protection, and renders himself 
liable to the true owner. Justice Blackburn in Smith v. 
Union Bank, L. R. 10, Q. B. 291. In this case the judgment 
of the Court of Queen's Bench was affirmed in the Court of 
Appeal, 1 Q. B., Div. 31, and led to the passing of the 
Act 39 & 40 Vict. c. 81. The plaintiff was the payee of a 
cheque drawn upon the Union Bank of London and payable 
to his order, and handed to him in payment of an account. 
He then indorsed the cheque, crossed it with the name of his 
bankers, the London and County Banking Company, and 
sent his servant with it to his bankers. On the way the 
cheque was stolen from the servant, and after passing through 
one or two hands, came to the hands of a customer of the 
London and Westminster Bank. This customer, who gave 
full value for it, and had no notice of the theft, paid it into 
his own bankers, by whom it was presented to the Union 
Bank and paid in disregard of the special crossing. The 
plaintiff claimed payment on two grounds — viz. (first), that 
the defendants had wrongfully paid the money to another 
and not to him, who was the owner of the cheque ; and 
{second), that they had infringed the provision of the Act to 
his loss. The Court held that he could not recover, because 
the statutes had not restrained the negotiability of crossed 
cheques, which consequently became the property of any 
lawful holder, even though the cheque came to him through 
a thief. They also held that he could not avail himself of the 
infringement of the statute, because though an action lies by 
the person injured where the provisions of a statute have been 
infringed, yet that is only so when those provisions are for 
his direct benefit, and he has sustained loss by their infringe- 
ment. Here the prohibition of payment, except to a banker, 
is for the direct benefit of the drawer, indirectly only for the 
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benefit of any holder of the cheque. This case has finally § 76. 
settled the question of the negotiability of crossed cheques, 
and it is in the light of this and the preceding decisions that 
§§ 76-82 of this Act are to be read. 

76. (1.) Where a cheque (a) bears across its face General and 

T T . . « special cross- 
ail adaitlOn OI mgs defined. 

(a.) The words " and company " or any abbreviation 
thereof between two parallel transverse lines, 
either with or without the words " not negoti- 
able " (6) ; or 
(6.) Two parallel transverse lines simply (c), either 
with or without the words " not negotiable " (d) ; 
that addition constitutes a crossing, and the cheque 
is crossed generally. 

(2.) Where a cheque bears across its face an addi- 
tion of the name of a banker (e), either with or without 
the words "not negotiable," that addition consti- 
tutes a crossing, and the cheque is crossed specially 
and to that banker. 

(a.) Vide § 73. The provisions of §§ 76-82 apply to 

dividend warrants, § 95. This and the following sections 

re-enact in slightly modified language the provision of 39 <fe 
40 Vict. c. 81. 

(b.) Vide §§ 8, 31, 38. 

(c.) This provision is apparently not designed to encourage 
the careless practice of crossing without filling in the words 
"and company" or "& Co.," but is intended to prevent a 
banker who has paid otherwise than through a banker, a 
generally crossed cheque from which these words have been 
deleted, from pleading the benefit of the provision in § 79, 
which frees him from responsibility, where the cheque on pre- 
sentment does not appear to be crossed. 
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§76. (d) Vide § SI. 

(e. ) Vide § 2. Where the name of a banker is written on the 
face of a cheque, it is not necessary to draw two transverse 
linea 



CroBringby 77. (l.) A cheque may be crossed generally or 
after inue. specially (a) by the drawer. 

(2.) Where a cheque is uncrossed, the holder (6) 
may cross it generally or specially. 

(3.) Where a cheque is crossed generally, the 
holder may cross it specially. 

(4.) Where a cheque is crossed generally or specially, 
the holder may add the words " not negotiable " (c). 

(5.) Where a cheque is crossed specially, the banker 
to whom it is crossed may again cross it specially to 
another banker for collection (d). 

(6.) Where an uncrossed cheque, or a cheque crossed 
generally, is sent to a banker for collection, he may 
cross it specially to himself. 

(a.) Vide §76. 

(b.) Vide § 2. No one can be a holder of a cheque payable 
to a person named or order, except the payee, or some one 
deriving right from him through a genuine indorsement, but 
if the cheque be either originally or by indorsement, payable 
to bearer, the person in possession of it is the holder, even 
though he be a thief or a finder. The Act 39 & 40 Vict. c. 
81, § 5, limited the right of crossing to a lawful holder. 

(c.) Ficfe §§ 78 and 81. 

(d.) It is sufficient that the specially crossed cheque be sent 
to another banker that he may present for payment, and he 
need not be his agent for collection, as was provided by 39 



CROSSED CHEQUES. 186 

& 40 Vict. c. 81, § 0. He cannot present through a merchant § 77. 
or any person not a banker. 

78. A crossinff (a) authorised by this Act is a CroMinfl| % 

o \ / •/ material part 

material part (6) of the cheque ; it shall not be lawful <>^ «^«i^*- 
for any person to obliterate or, except as authorised 
by this Act, to add to or alter the crossing (c). 

(a.) A crossing includes the words, "not negotiable," and 
not as in the Act 39 & 40 Vict. c. 81, merely a general or 
special crossing. 

(6.) Vide § 64. An alteration of a crossing without con- 
sent of the di-awer and of any indorser will avoid the bill, but 
probably an alteration made after issue with consent of all 
parties will not be held to lay the cheque open to objection 
under the Stamp Act as a new contract, and unstamped. 

(c.) Vide §77. 

79. (1.) Where a cheque is crossed specially to more Duties of 

banksm as 

than one banker except when crossed to an agent for to crossed 

■^ ^ ^ ^ cheques. 

collection being a banker, the banker on whom it is 
drawn shall refuse payment thereof (a). 

(2.) Where the banker on whom a cheque is drawn 
which is so crossed nevertheless pays the same, or 
pays a cheque crossed generally otherwise than to a 
banker, or if crossed specially otherwise than to the 
banker to whom it is crossed, or his agent for collec- 
tion being a banker, he is liable to the true owner of 
the cheque for any loss he may sustain owing to the 
cheque having been so paid (&). 

Provided that where a cheque is presented for pay- 
ment which does not at the time of presentment 
appear to be crossed, or to have had a crossing which 
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§ 79. has been obliterated, or to have been added to or altered 
otherwise than as authorised by this Act (c), the 
banker paying the cheque in good faith (d) and with- 
out negligence shall not be responsible or incur any 
liability, nor shall the payment be questioned by 
reason of the cheque having been crossed, or of the 
crossing having been obliterated or having been added 
to or altered otherwise than as authorised by this Act, 
and of payment having been made otherwise than to 
a banker or to the banker to whom the cheque is or 
was crossed, or to his agent for collection being a 
banker, as the case may be. 

(a.) The remedy of the holder of a cheque with two special 
crossings on it is to go to the drawer and get a new one for 
it, or after presentment and dishonour to sue the drawer. He 
will require to prove that he is the true owner. 

(b.) The effect of this subsection is to render a banker liable 
to the true owner, whether the drawer or a subsequent trans- 
feree, if he pay to a party who has no title; but a crossed cheque 
may be negotiated in the same way as an uncrossed cheque, and a 
person taking a crossed cheque for value from a thief or a 
finder, becomes the true owner, and if the banker refuse to pay, 
the holder will be entitled to sue the drawer, or to sue the 
banker in Scotland using the cheque as an assignation in his 
favour. The Act in no way interferes with the negotiability 
of crossed cheques unless the crossing includes the words, 
"not negotiable." As was pointed out by Lord Cairns in 
Smith V. Union Bank, 1 Q. B., Div. 31, no action lies at the 
instance of a holder against a banker merely because he has 
infringed the statute. It is necessary to show that the holder 
has suffered loss by the payment of the cheque. Where the 
cheque has passed into the hands of a holder in due course, 
he becomes the true owner, and the former owner suffers no 
loss by a payment being made, contrary to the provisions of 
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this Act, to whicli he would have been obliged to consent § 79. 
if the cheque had been presented through a proper channel. 
In the case of an ordinary cheque payable to bearer, the 
banker paying is not liable to the true owner, if the person 
presenting it turns out not to be the true owner, and § 60 
gives him a protection where he pays a cheque on a forged 
indorsement to a person who is not the true owner thereof, 
but ]f he pays a cheque with a forged indorsement, either to 
the forger or to an indorsee or transferee from him, in dis- 
regard of the crossing he cannot avail himself of that section. 
Thus in Bohhett v. Finkett, 1 Ex. Div. 368, the plaintiff drew 
a cheque on M. & Co., payable to order, crossed it specially, and 
sent it to the payee from whom it was stolen, and his indorse- 
ment forged. It was ultimately passed to the defendant, an 
innkeeper, who took it borid Jide in ignorance of the forgery. 
The defendant gave it to his country bankers, who presented it 
to M. & Co., the bankers on whom it was drawn, but not 
through the bankers to whom it was specially crossed. M. 
& Co. paid it, and the defendant then gave value for the 
cheque to his customer, who paid his bill out of it, and 
received the balance in cash. The plaintiff sued the defend- 
ant, who was found liable as having received the plaintiff's 
money, and in giving judgment it was pointed out by the 
learned judges that the plaintiff could have refused to allow 
M. & Co. to debit his account with the payment of the forged 
cheque, because payment was not made as directed by the 
crossing on the cheque, but that he also had his remedy 
against the defendant, who had no title to the cheque. 

(c.) Fi(fe§77. 
(d,) Fi(fe§90. 



80. Where the banker, on whom a crossed cheque protection to 
is drawn, in good faith (a), and without negligence drawer where 

n 11 1 •/• J <^^cque is 

pays it, if crossed generally, to a banker, and if crossed crossed, 
specially, to the banker to whom it is crossed, or his 
agent for collection being a banker, the banker paying 
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§80. the cheque, and, if the cheque has come into the 
hands of the payee, the drawer, shall respectively be 
entitled to the same rights and be placed in the same 
position as if payment of the cheque had been made 
to the true owner thereof (6). 

(a.) Vide §90. 

(b.) The banker will be entitled to debit his customer's 
account with the cheque so paid, and the drawer, in the case 
stated, will be entitled to treat the cheque as if it had been 
j)aid, and consequently will have a good answer against an 
action for payment of the debt for which the cheque is given. 
This section applies whether the payment is made to a holder 
in due course or to the thief or finder. 

Effect of cross- 81. Whcrc a persou (a) takes a crossed cheque 
which bears on it the words "not negotiable/' he 
shall not have and shall not be capable of giving a 
better title to the cheque than that which the person 
from whom he took it had (6). 

(a.) Vide §2. 

(b.) No one can be a holder in due course of such a cheque, 
any holder is in the position of a person who has taken a 
cheque payable to order the indorsement on which is forged, 
and who has no better title than his transferor, vide § 24. 
The maxim assignatus utitur jure auctoris applies, and not 
the rules conferring the privileges of negotiability. 

Protection 82. Where a banker in good faith (a) and without 

banker. negligcncc rcccives payment for a customer of a 

cheque crossed generally or specially to himself, and 

the customer has no title or a defective title thereto, 

the banker shall not incur any liability to the true 
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owner of the cheque by reason only of having received § 82. 
such payment (b), 

(a.) Vide §90. 

(5.) The mere receiving of payment of a cheque for a 
customer is not a ground of liabilifcj, and this is in con- 
fonnitj with the rule of the law of Scotland, Clydesdale 
Bank v. Eoyal Bank, 11th Match, 1876, 3 K 586. The 
banker who is to obtain payment of a cheque is not in right 
of the cheque. He merely acts for his own customer, and 
whether the money is paid over to the customer in antici- 
pation of the cheque being paid on presentation, or the pro- 
ceeds are handed to the customer after collection, there is no 
ground in law for holding liable the banker who presents. 
But if the bank, instead of paying the proceeds to its own 
customer, credits him with the amount received, the position 
of matters is changed, and the banker so receiving payment 
may be liable on the ground that he has received the money 
of the true owner of the cheque and applied it to his own 
purposes. It is quite true that he credits his own customer 
with the proceeds, and that customer may, sooner or later, 
draw the whole amount, but that cannot diminish his 
liability, for the actual money has come into his hands and 
been retained by him, while all that his customer receives is 
a mere credit in the books of the bank, Arnold v. Cheque 
Bank, 1 C. P., D. 578. 

This clause was necessary to protect the banker who pre- 
sented a cheque and handed over the proceeds where his 
customer was the thief, or finder, as where, though not the 
forger, he was the holder of a cheque with a forged indorsa- 
tion, and where the cheque bore to be " not negotiable." In 
England apparently the banker would have been liable in 
each of these cases on the ground that the money paid to the 
presenting banker was money of the true owner of the cheque, 
which the banker had no right to receive, and that he could 
have no greater right than his principal had, Ogden v. Benas, 
L. B. 9, C. P. 513. A banker, however, will not have the 
protection of this clause where he presents a cheque for a 
stranger, partly because the relief for liability is conditional 
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§ 82. on the party for whom payment is received, being a custo- 

mer, and partly because the receiving of payments for a 
stranger without inquiry will probably be held to be evidence 
of negligence. 



PART IV. 
Promissory Notes. 



Promissory 83- (l.) -^ proniissory note (a) is an unconditional 

note defined. . . . , . -, ■, . . i 

promise in writing made by one person to another 
signed by the maker, engaging to pay on demand or 
at a fixed or determinable future time, a sum certain 
in money, to, or to the order of, a specified person or 
to bearer (&). 

(2.) An instrument in the form of a note payable 
to maker's order is not a note within the meaning of 
this section unless and until it is indorsed by the 
maker (c). 

(3.) A not^ is not invalid by reason only that it 
contains also a pledge of collateral security with 
authority to sell or dispose thereof (d). 

(4.) A note which is, or on the face of it purports 
to be, both made and payable within the British 
Islands (e) is an inland note. Any other note is a 
foreign note. 

(a.) The essential requisites of a promissory note are : — (1 .) It 
must be m writing — which includes print. The Act 55 Geo. 
III. c. 184, § 19 prohibiting the issue of promissory notes 
payable to bearer with printed dates, was repealed by 23 & 
24 Vict. c. Ill, § 19. This repeal still holds, notwithstanding 
the repeal of the repealing statute, vide 13 & 14 Vict. c. 21, 
§ 6. The date, therefore, as well as every other part of a 
promissory note except the signature may be printed, or 
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may be written in pencil, Geary v. Physic^ 5 B. and C, § 88. 
234. (2.) It must contain a promise. The promise need 
not be expressed, if it is unequivocally implied. Thus a 
letter addressed to J. A., "I acknowledge to have this date 
received from you £80, which I shall pay when required," 
was held a promissory note in Alexander v. Alexander, 26th 
Feb. 1830, 8 Sh. 602, and a writing of this tenor was also so 
held, " I have this day received from you the sum of £25, 
which I shall repay you when demanded," Pirie^s Repreaentor- 
tivesY, Smith's Executors, 28th Feb. 1833, 11 Sh. 473. In 
M'Cubbinv, Stephen, 9th July, 1856, 18 D. 1224, a writing in 
these terms was held to be a promissory note — viz., " Received 
from A. B. the sum of £30 payable on demand." "The 
omission of the words *I promise' makes no difference to 
you. The party is to pay, and he engages to pay." "In 
this writing A. B. is clearly the payee, and payable on 
demand seems to be just an equivalent expression to I shall 
pay when demanded," ibid. Equivalent words to " promise " 
may be used. A writing bearing "At fourteen days after 
date I accept to pay to Messrs. A. B. or order the sum of 
£50, value received," is a promissory note, M^Kinney v. Van 
Heck dh Co., 15th July, 1863, 1 M. 1115, as also "We 
agree to pay you during February, 1859, £100, and at 
certain other dates £100 in part liquidation of our debt to 
you of deficiency of 7s. 6d. per pound as per our settlement 
in 1857, Macfarlane v. Johnstone, llfch June, 1864, 2 M. 
1210. The Lord Justice-Clerk (Inglis) said, — " It appears to 
me that the use of the verb * agree ' is of very little icon- 
sequence, for when a person agrees to pay a particular sum 
on a particular day he grants a promissory note, for the 
distinction between a promise and an obligation of a different 
kind does not consist in the use of the word 'promise.' 
There is a philosophical and practical distinction between a 
promise and an obligation, which is nowhere better stated 
than by Lord Stair (I. 10, 3). A promise is a pure and simple 
expression of the will of the party undertaking the obliga- 
tion, requiring no acceptance, and still less requiring mutual 
consent." See also Vallance v. Forbes, 27th June, 1879, 
6 R. 1099; Blyth v. Forbes, 27th June, 1879, 6 R. 1102. 
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§ 83. In England the following writings haye been held to be 

promissory notes : — " I do acknowledge myself to be indebted 
to D. A. in £ , to be paid on demand for value received," 
Cashbome v. Dutton, 1 Selwyn, N. P., 13th edit, 329. 
"18th Dec. 1829, I have received the imperfect books, 
which together with the cash overpaid on the settlement of 
your account amounts to £80, which sum I will pay in two 
years/' Wheatley y. Williama, 1 M. & W. 533; "11th Oct., 
1831, 1.0. U. £70 to be paid on the 22nd inst.," Brooks v. 
ElkiThSy 2 M. and W. 74. "John Mason, Uth Feb. 1836, 
borrowed of Mary Ann Mason, his sister, the sum of J&14 
in cash as per loan in promise of payment of which I am 
truly thankful for, and shall never be forgotten by me, John 
Mason; your affectionate brother, John Mason, £14.'' It 
was laid down that " the introduction of terms of gratitude 
does not destroy the promise to pay," Ellis v. Mason^ 
7 Dowling, 598. A document headed Debenture Bond, and 
bearing, "The A. B. Company hereby bind themselves and 
their successors to pay to the bearer the principal sum of 
£20 on 31sb March, 18 , such payment to be made at the 
National Bank, London," with similar clause as to interest 
and with coupons for the interest attached, was held to be a 
promissory note, in re Imperial Land Company of 
Marseilles f ex parte Colhome v. Strawhridge, L. R. 11, Eq. 
478. " I promise to pay or cause to be paid " has been held 
to be a good note, Lovell v. Hilly 6 0. and P. 238. 

On the other hand, a mere acknowledgment of money lent or 
of debt, such as an I.O.U., is not a promissory note, Pirie^s 
Representatives v. Smithes Executors, supra, A holograph letter 
in the following terms was held not to be a note, viz. : — " With 
regard to the legacy left by A. to your children, which is not 
payable till the youngest surviving of them reaches the age of 
twenty-one years, I hereby promise to pay said legacy of 
£500, without interest, to the children at the term of Mar- 
tinmas, 1883, on a proper discharge being granted me for 
the same," Bankier v. Robertson, 4th June, 1864, 2 M. 
1153; see also Morgan v. Morgan, 20th Jan. 1866, 4 M. 
321. In England, the following writings have been held not 
to be notes: — "I.O.XJ. eight guineas," Fisher v. Leslie, 
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1 Espin, 426. <* I owe my father £470," Israel v. Israel, § 83. 

1 Camp. 499. " I have received the sum of £20 which I bor- 

rowed of you, and I have to be accountable for the said sum, 
with interest," Home v. Bed/earn, 4 Bingham, N. S. 433. 
"I.O.U. £45, which I borrowed of Mrs. Melanotte, and to 
pay her with 5 per cent, till paid, 13 M. and W. 216." Con- 
trast with this the document in Vallam^ce v. Forbes, 27th 
June, 1879, 6 R 1099. "Bristol, 14th August, 1843.— 
Memorandum, Mr. Sibree has this day deposited with me 
£500 on the sale of £10,300 3 per cent Spanish, to be 
returned on demand." Chief Baron Pollock said " the legisla- 
ture did not intend to prevent parties making contracts about 
money^ other than bills or notes, and this appears to me to 
be merely an instrument recording the agreement of the 
parties in respect of a certain deposit of money, the consider- 
ation of which is stated in the memorandum itself, and to be 
rather an agreement than a promissory note," Sibree v, Tripp, 
15 M. and W. 23. (3.) The promise must be unconditional. 
In Robins v. May, 11 Ad. and E. 213, an instrument in the 
following form was held not to be a note: — "At twelve 
months after date I promise to pay Messrs. R. k C. £500, to 
be held by them at collateral security for any monies now 
owing to them which they may be unable to recover on 
realising the securities they now hold, or which may be placed 
in their hands by him,'* because it gave notice on the face of 
it that the promise was only a conditional one. It was, in 
fact, a promise to pay if another person did not, which is 
equivalent to drawing a bill payable by A. or B., vide note (a) 
on § 3, and § 3. (4.) Made by one person, vide § 2 and note (a) 
on § 3 ; (5.) to another person, but it does not take effect as a 
note till indorsed by the drawer, if made payable to his order, 
vide subsection 2 ; (6.) signed by the maker, vide note (a) on 
§ 3, and note (6) on § 17 ; (7.) engaging to pay, vide note (a) 
on § 3 ; (8.) a sum certain, vide note on § 9 ; (9.) in money, 
but not in commodities or in negotiable securities, or bank 
notes, vide note (a) on § 3; (10.) on demand, vide § 10; at 
a fixed, vide note (a) on § 3, or at determinable future 
time, vide § 11; (11.) to ov to the order of a specified person, 

vide § 7, subsection 2 of which alters the law of both England 

O 



194 BILLS OF EXCHANGE ACT, 1882. 

§ 83. and Scotland by permitting a note to be made payable in the 

alternative to one of two, or some of several payees ; (12), or 
to bea/reTj vide note (a) on § 3. 

A bill wanting in any of these requisites, except the signa- 
ture of the maker, may be completed as provided in § 20, 
and a signature on a blank stamped paper, if delivered for 
the purpose of being made a note, is primd/acie authority to 
fill it up as a complete note for any amount the stamp will 
cover. The provisions relating to bills are declared to apply 
to notes, subject to some exceptions, vide § 89 ; but the Act 
does not provide that bill in the Act is to mean note, and it 
apparently is not intended that authority to fill up a blank 
stamped paper as a bill shall be primd/acie authority to fill 
it up as a note. Authority may be given to fill it up in one 
or other of these ways. 

(6.) Promissory notes may be issued by private persons, and 
are subject to no restriction, except that in Scotland they can- 
not be drawn for less than 20s., 8 & 9 Vict. c. 38, § 16. [Sec- 
tion 17 of said Act is repealed by 26 & 27 Vict. c. 105, 
§ 1, temporarily, but this Act is continued by the Expiring 
Laws Continuance Act.] Promissory notes, when issued by 
bankers, payable to bearer on demand, are called bank notes. 
The issue of bank notes is regulated by 7 & 8 Vict. c. 32 
and by 8 & 9 Vict. c. 38, which applies to Scotland, and 8 
& 9 Vict. c. 37, which applies to Ireland. The definition 
of a bank note for the purposes of these Acts is given in 
17 & 18 Vict. c. 83, §§ 11 and 12, vide Appendix. No 
one who was not a banker on 6th May, 1844, and was 
not then issuing his own bank notes can now issue bank 
notes in the United Kingdom, 7 & 8 Vict. c. 32, § 10, 
see Appendix ; but any banker so qualified may issue notes 
under the authority of a license, ibid. 9, § 11, in Eng- 
land to the extent of the average circulation which he had 
during a certain period, and in Scotland, to the extent of 
the average circulation during a certain period, certified as 
provided in 8 & 9 Vict. c. 38, § 1, and as many more notes 
as they hold gold and silver to represent, ibid. § 6. Bank 
notes cannot be issued in England for less than £5, 7 Geo. 
IV. c. 6, and Scotch and Irish notes cannot be issued except 
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for one pound sterling and multiples thereof, 8 & 9 Vict. g 88b 

c. 38, § 16, and 8 & 9 Vict. c. 37, § 24, and not more than 

XlOO, 33 & 34 Vict. c. 97, § 45; but they cannot be 
negotiated in England if under £5, 9 Geo. IV. c. 65. Bank 
of England notes are a legal tender in England, except at 
the Bank and its branches, so long as the Bank pays gold 
for its notes, 3 & 4 WilUam IV. c. 98, § 6 ; but not in 
Scotland or Ireland, 8 & 9 Vict. c. 38, § 15, and 8 & 9 
Vict. c. 37, § 6. Bank notes of the Scotch and Irish banks 
are not a legal tender. . Bank notes may be reissued, 33 
<fe 34 Vict. c. 97, § 46, vide Appendix. Bank notes, as 
defined in the Stamp Act, § 45, are liable to the duties in 
the schedule to that Act, unless the banker has paid a 
composition for the duty, in which case they are issued un- 
stamped, 9 Geo. IV. c. 23, 16 & 17 Vict. c. 63, § 7, vide 
Appendix. They are not subject to the sexennial prescrip- 
tion, 12 Geo. II. c. 72, § 39, vide Appendix. The liabilities 
of the transferor of a bank note are defined in § 58. A 
bank note is a warrant for summary diligence, 5 Geo. III. 
c. 49, §§ 4, 5, 6, vide Appendix. It was formerly held in 
England that when bank notes were given in discharge of 
an existing debt, and not paid owing to the stoppage of the 
banker, recourse could be taken agaiost the drawer, but 
that if the bank notes were given in payment at the time 
of the transaction — e,g,, in settlement of the price of goods 
bought, the fact that the bank had stopped payment prior 
to the seller receiving the notes was immaterial, unless the 
purchaser knew that the banker had previously stopped pay- 
ment ; Chitty on Bills, p. 369, see Miller v. Eace, 1 Burr. 452, 
Lichfield Union v. Greene^ 1 H. and N. 884. This distinc- 
tion has been removed by § 58, and the transferor has no 
greater liability than the transferor by delivery of a bill or 
note payable. In no case is he liable on the bank note, but 
by transferring it he warrants to his immediate transferee for 
value, that the bank note is what it purports to be — i.e., that 
it is a genuine note of the particular banker, that^ he himself 
has a right to transfer it, and that he does not know of any 
fact which renders it valueless — e.g.^ that the bank which 
has issued it has stopped, even though from the credit which 
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^ 8S. the bank enjoyed or the wealth of its shareholders, there is 

"^ little doubt that at some distant date the holder of the bank 

note will be paid in fiilL 

(e.) This subsection does not apply to the case provided for 
in § 5 (2), where a writing in the form of a bill may be 
treated as a note. 

(d,) See in illustration Blyth y. Forbes, 27th June, 1879, 
6 R 1 103 ; Wise v. ChcvrUan, 6 L. J., K. B. 80, and FaneouH 
V. Thome, 15 L. J., Q. B. 341. If, however, the writing in 
addition to containing a pledge of collateral security is so ex- 
pressed as truly to be of the nature of a bond or obligation 
with security, it will be held not to be a note, Macfarlanne v 
Johnstone, 11th June, 1864, 2 M. 1210. 

(e.) Vide § 4, and note (5) thereon. This definition does not 
make a note an inland note in the sense of the Stamp Act, 
vide § 3. 



D^yrecj 84, A promissory note is inchoate and incomplete 

aeoessary. until delivery thereof to the payee or bearer (a), 

(a.) Yide% 21 and notes (5) and (c) thereon. It ought to be 
noted that the words " in order to give effect thereto " which 
are to be found in § 2 1 are omitted. It is however thought, that 
the omission of these words does not put delivery of a note in 
a different position from that of a bill, but merely fixes the 
time at which it shall be held to be issued. In § 21 it is said 
that every contract, including the acceptor's — Le,, the makers, 
vide § 89 (2), on a bill is incomplete and revocable till 
delivery in order to give effect thereto, while in this section, 
it is merely said to be inchoate and incomplete. The section 
refers to a note while in the possession of the maker, ajid before 
delivery — i.e., before transfer of possession, actual or construc- 
tive, from one person to another, vide § 2. If the ntiaker 
transfers the possession of it to a third party it is delivered 
in the sense of the Act, and is no longer an inchoate and in- 
complete instrument, but the contract of the maker upon it, 
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vide § 88, is revocable, vide § 21, till it has been delivered to § 81 
the payee or some one to hold for him in order to give effect ' — 
thereto. Under the provision in the last-mentioned section 
a valid and unconditional delivery will be presumed to have 
been made until the contrary is proved, and if the note be in 
the hands of a holder in due course, a valid delivery to all 
parties prior to the holder will be conclusively presumed. 



85. (1.) -^ promissory note may be made by two Joint and 

bgvgtaI notes. 

or more makers, and they may be liable thereon 
jointly, or jointly and severally, according to its 
tenour (a). 

(2.) Where a note runs, " I promise to pay,'* and is 
signed by two or more persons, it is deemed to be 
their joint and several note. 

(a.) This section will be interpreted according to the 
existing law in each country of the United Kingdom. In 
Scotland a note bearing, " We promise to pay," and signed 
by two or more obligants, is held to be, by the law merchant, 
a joint and several obligation, £rsk. Inst. iii. 3, 74 ; Bell's 
Prin. § CI ; I. Bell's Com. 363; Watson's Bell's Dictionary, 
voce Co-obligant; MacmorlandY, Maxwelly 19th Jan. 1675, 
Mor. 14673; Gordon v. Sutherland, 20th Jan. 1761, Mor. 
14677. But in England a promissory note in these terms 
merely imports a joint-obligation, and any one party signing 
it will not be liable severally, but only jointly. Smith's Mer. 
Law, 8th edit. 221; Chitty on Bills, 11th edit. p. 24; 
Byles on Bills, 13th edit. p. 7. In a joint and several obli- 
gation each obligant is liable to the creditor for the whole 
amount, and can be sued therefor without calling the others, 
but is entitled to relief jt?ro ra^a from the other joint-obligants; 
and if he has signed the bill as cautioner for the others, they 
will be bound to relieve him of any payment he may be called 
on to make ; but in a question with a creditor his obligation 
is to pay the whole sum. In a joint-obligation all must be 
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§ 88. sued, and, in the first place, each is only liable for his own 

*"" share, but is bound to make up any deficiency caused by the 

iusolyency of the others, I. Bell's Com. 364. If any joint- 
obligant in England be sued without calling the others, and he 
does not plead that the others must be called, decree against 
him will discharge the others, Chitty on Bills, 1 1th edit p. 25. 
Accordingly, in England, but not in Scotland, the addition 
of the words "jointly and severally " would be a material 
addition, which would avoid the bill ; while in Scotland the 
addition of the word "jointly" would have that effect, 
Gordon v. StUherland, supra ; Ferring v. Howty 2 C. and P. 
401. 

(5.) The difference between a bill and a note will be noted 
here. No one can accept except the drawee or an acceptor 
for honour, but a note bearing to be the obligation of a single 
person may become the joint aud several obligation of as many 
persons as choose to sign it. In England it has been held that 
a note bearing, " I promise to pay — ^signed for self and part- 
ners," binds the firm, but not the individual partners, Chitty 
on Bills, 11th edit. p. 25 ; but in Scotland, wherever the 
firm is bound the partners are also bound, vide note on § 22. 



^^^^wabie gg^ (i^j Where a note payable on demand (a) has 
been indorsed (6), it must be presented for payment (c) 
within a reasonable time of the indorsement. If it 
be not so presented, the indorser is discharged {d). 

(2.) In determining what is a reasonable time, 
regard shall be had to the nature of the instrument, 
the usage of trade, and the facts of the particular 
case {e). 

(3.) Where a note payable on demand is nego- 
tiated, it is not deemed to be overdue, for the purpose 
of aflfecting the holder (/) with defects of title of 
which he had no notice, by reason that it appears 
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that a reasonable time for presenting it for payment § 88 
has elapsed since its issue (g). 

(a.) Vide § 10. 

(5.) Vide § 32. 

(c.) Vide g 45 and 46. 

(d.) Vide § 89 (2). The maker is deemed to correspond to 
the acceptor, who is not discharged by the lapse of any 
period short of the years of prescription, or by failure to 
discharge any of the duties imposed on the holder, vide 
§52. 

(e,) The three points here referred to vary in their relative 
importance in each case. Thus the indorser of a bank-note 
will not be discharged by a very long delay in presenting it, 
because such an instrument is intended to be kept in circu- 
lation for years before being presented. It may in some 
cases be the usage of trade to make use of promissory notes 
for large sums as equivalents for bank notes, and such a 
usage when proved will be given weight to. The greatest 
difficulty will probably be found in determining what is 
reasonable time, looking to the facts of the particular case. 
Thus, in the case of the Chartered Mercantile Bank of India, 
London, and China v. Dickson, L. R, 3, P. C. 574, a pro- 
missory note for £5000, dated 24th Feb. 1864, was granted 
. by A. B. to CD., who indorsed it to E., who indorsed it 
to the appellants. The note was payable on demand, 
but was not presented for payment till 14th December, 
1864. The appellants sued the first indorser, who pleaded 
that there was undue delay in presenting the note, and that 
he was accordingly discharged. It was held that various 
objections to the validity of the note, which the defendant 
had stated were unfounded, and in the Privy Council the only 
question open for discussion was whether the bill was pre- 
sented in a reasonable time or not. The Privy Council 
assumed for the purposes of the case that a note must be pre- 
sented in a reasonable time, or the indorser would be discharged. 
The implication of law is that where a payee indorses, the 
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§ 86 maker is the principal debtor, and the first indorser is a 

"""" surety. No payment of the note by the makers at any 

immediate date or specific date was contemplated, and 
therefore the note was meant to be a continuing security. The 
defendant's partner left Colombo, where the transaction took 
place, about the end of March, and before leaving had a con- 
versation with the appellant's manager in regard to this note, 
but he did not indicate any wisli that the appellants should 
press it against the makers. The defendant's partner returned 
to Colombo in August, and found the account of A. B. in an 
unsatisfactory position, and on 22nd September sent to A. B. 
an account setting out, t.a., the note guaranteed to the appel- 
lants as a claim which they might have against them. Up to 
that date there was no unreasonable delay. Negotiations 
went on with the defendant's firm, which was then being 
wound up in consequence of a dissolution of the partnership. 
The defendants were clearly interested in keeping A. B. on 
foot, and in not bringing any pressure to bear. The appel- 
lants were never asked to present the note for payment, and 
did not do so till 14th December, 1864, when A. B. had 
become irretrievably insolvent. The Privy Council held that, 
considering all these facts and the actings of parties, the note 
was presented in reasonable time. See also Brooks v. 
Mitchelly 9 M. and W. 15. 
(/) Vide ^2. 

(g,) The effect of this Subsection is to give a holder, whether 
for value or not, the rights of a holder in due course, so far as 
defects of title to the note are concerned, vide §§ 29 (2), 38 
(2), when a note is overdue, vide subsection 1, but will not 
put him otherwise in the position of a holder in due course. 

Presentmen 87. (l.) Where a proiiiissoiy note is in the body of 
payment. it made payable at a particular place, it must be pre- 
sented for payment (a) at that place in order to render 
the maker liable. In any other case presentment for 
payment is not necessary in order to render the maker 
liable (6). 
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(2.) Presentment for payment is necessary in order § 87. 
to render the indorser of a note liable (c), 

(3.) Where a note is in the body of it made payable 
at a particular place, presentment at that place is 
necessary in order to render an indorser liable ; but 
when a place of payment is indicated by way of 
memorandum only, presentment at that place is 
suflScient to render the indorser liable ; but a present- 
ment to the maker elsewhere, if sufl&cient in other 
respects, shall also suffice (d), 

(a.) Where a note is payable at a fixed or determinable 
future time, it must be presented for payment on the day on 
which it is due, but, if it is payable on demand, any time within 
six years of its date will be a reasonable time for presentment 
to the maker, vide § 45, Brooks v. Mitchell, 9 M. and W. 15. 

(h.) It is not necessary to protest a note against the maker 
either of a foreign or of an inland note, vide §§ 51 (1), 52 (2), 
89. 

(c.) Vide § 45 and § 86 and note {e) thereon. 

(d. ) This differs from the rule as to presentment for payment 
of a bilL 

88. The maker of a promissory note by making liabmty of 

it— 

(1.) Engages that he will pay it according to its 
tenour (a) ; 

(2.) Is precluded from denying to a holder in due 
course (6) the existence of the payee and his then 
capacity to indorse (c). 

(a.) The contract of the maker of a note is the same as 
that of an acceptor, vide §§54 and 89, subject to two 
qualifications — (1), It cannot be conditional, vide §§19 and 
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§ 88. 83 (1); and (2) any number of persons, by signing below the 

maker^s signature, may become bound, jointly and severally, 
with the maker, for the sum in the note, while any one 
signing his name below that of the drawee does not become a 
oo-acceptor, vide ^ 7, 85 (2). 

(b.) ride%29{l). 

(«.) The maker of a note is deemed to correspond to the 
acceptor of a bill, and the first indorser of a note is deemed 
to correspond with the drawer of an accepted bill payable to 
drawer's order, vide § 89 (2). In the case of a note payable 
to maker's order, and bearing his indorsement, he corresponds 
both to the acceptor and to the drawer, but his signature as 
maker does not preclude him from challenging the genuine- 
ness of the indorsement Sections 54 and 55 (1) are in- 
applicable, as this section defines the allegations which he is 
precluded from denying, but subsection 2 of section 55 
defines the engagement of an indorser. See note on § 22 
with respect to capacity to indorse. 

AppUcationof 89, (l.) Subject to the provisions in this part 
notes. ' and, except as by this section provided, the provisions 
of this Act relating to bills of exchange apply, with 
the necessary modifications, to promissory notes (a). 

(2.) In applying those provisions the maker of a 
note shall be deemed to correspond with the acceptor 
of a bill, and the first indorser of a note shall be 
deemed to correspond with the drawer of an accepted 
bill payable to drawer's order. 

(3.) The following provisions as to bills do not 
apply to notes ; namely, provisions relating to — 

(a.) Presentment for acceptance (6) ; 

(6.) Acceptance (c) ; 

(c.) Acceptance supra protest (d) ; 

(d.) Bills in a set (e). 
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(4.) Where a foreign note is dishonoured, protest § 89 
thereof is unnecessary (/). 

(a.) See the provisions in § 3 (1), 6, 45 (2), 45 (4), and 52 
(1-3), which are superseded by the provisions in § 83 (1), 85, 
86, 87, 88. 

(6.) Fi(fo§§ 39-44. 

(a) Fw^§§ 17-19. 

(d) Vide ^65-67. 

(e.) Vide §71. 

(/') yi<^ § 51 (2); but where the makers of a note, payable 
in the United Kingdom, are to be sued abroad, or where any 
note has been indorsed abroad and the indorser is to be sued, 
it is advisable to protest. In Germany — e.g.^ a domiciled 
note must be protested to render the maker liable, and protest 
is also required in the case of an indorsed note. Where a 
note is paid by a referee in case of need, or a payer for honour, 
it must first be protested, vide § 68. 



PAKT V. 

Supplementary. - 

90. A thing is deemed to be done in good faith, Good faith. 
within the meaning of this Act, where it is in fact 
done honestly, whether it is done negligently or 
not (a). 

(a.) An act is not done honestly, when a person has notice 
and knowledge of some fact which should lead him to refrain 
from doing. Knowledge does not mean only express know- 
ledge, but knowledge or the means of knowledge, at which the 
party wilfully shuts his eyes. If there be a suspicion in his 
mind, and the means of knowledge in his power are wilfully 
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§ 90. disregarded, he is not acting in good fidth. But if he have 

no suspicion, though negligent in making inquiries, so long 
as he does not purposely refrain from making them, he will 
be held to be acting in good faith, May v. Chapman, 16 M. and 
W. 365; Raphael v. Ba/nk of England, 17 Scott, C. B, 174 ; 
Jones V. Gordon, 2 Ap. Cases, 616 (622-624 and 626). 



ssgnatui-e. Qj^ (j^^ Where, by this Act, any instrument or 

writing is required to be signed by any person (a), it 
is not necessary that he should sign it with his own 
hand, but it is sufficient if his signature (6) is written 
thereon by some other person by or under Ids 
authority (c). 

(2.) In the case of a corporation, where, by this 
Act, any instrument or writing is required to be 
signed, it is sufficient if the instrument or writing be 
sealed with the corporate seal {d). 

But nothing in this section shall be construed as 
requiring the bill or note of a corporation to be under 
seal (e). 

(a.) Vide (a). 

(6.) Vide note (a) (5) on § 3. 

(c.) A signature written by or under the authority of a 
party may be either C. D. per A. B., or pp. C. D, A. B., or 
in any other way expressing that the A B. is acting bs the 
agent of C. D., will be held equivalent to his signature ; 
but a mere description of a person as agent, director, 
&c., will not make his signature that of the principal or 
company, vide §§ 25, 26. Thus it has been held that bankers 
paying a draft bearing indorsement by the unauthorised agent 
of a principal in these terms — ^viz., a " Smith <k Co. per S. 
Kingsford, agent," were protected under 16 & 17 Vict c. 69, 
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§19, which protected a banker paying a draft payable to § 91. 
order on demand, which when presented for payment pur- 
ported to be indorsed by the payee, Charles v, Blachwelly 
1 C. P., Div. 548. 

(d.) In Crouch v. Credit F<mc%er of BngUmdy L. R. 8, 
Q. B. 374 (382-384), Mr. Justice Brett, who delivered the judg- 
ment of the Court of Queen's Bench, reviewed the statutes 
and decisions relating to the mode in which corporations can 
sign negotiable documents, and expressed great doubt whether 
a document under seal can be a bill or note. See also Byles 
on Bills, 10th edit p. 67. This doubt is now removed. 

(e,) Vide note (a) (5) on § 3. 



92. Where, by this Act, the time limited for doinff Computation 

•' *^ of time. 

any act or thing is less than three days, in reckoning 
time, non-business days are excluded. 

*' Non-business days " for the purposes of this Act 
mean (a) — 

(a.) Sunday, Good Friday, Christmas Day : 
(6.) A bank holiday under the Bank Holidays 

Act, 1871, or Acts amending it (6) : 
(c.) A day appointed by Koyal proclamation as a 
public fast or thanksgiving day (c). 
Any other day is a business day (d). 

(a.) Non-business days for the purpose of this Act, 
In England and Ireland are : — 

Sundays, Good Friday, Easter Monday, the Monday 
in Whitsun week, the First Monday of August, 
Christmas Day, the Twenty-sixth day of December, 
and whenever the Twenty-sixth day of December 
falls on a Sunday, then the Monday following. 
In Scotland are : — 

Sundays, New-Tear's Day, if this day fall on a Sunday, 
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§ 92. then on the next following Monday ; Qood Friday, the 

First Monday of May, the First Monday of August, 
Christmas Day, if this day fall on a Sunday, then the 
next following Monday. 

(6.) Vide 34 Vict c. 17, and 38 Vict. c. 13. See Ap- 
pendix. 

(c.) Vide 34 Vict. c. 17, § 4. Appendix. 

(d.) This applies even though that day be a day on which 
by the religion of the person required to do the Act, work is 
prohibited — e.g., the Jews. • 



When noting 93. Foi the puTDOses of this Act, wheie a bill or 

equivalent to ^ "'' ■■■ 

protest. note is required to be protested within a specified time 
or before some farther proceeding is taken, it is suffi- 
cient that the bill has been noted for protest before 
the expiration of the specified time or the taking of 
the proceeding ; and the formal protest may be 
extended at any time thereafter as of the date of. the 
noting (a). 

(a.) Noting consists in the notary maJung on the biU a 
memorandum of the dates, consisting usually of the date of 
presentment and refusal to accept or pay, and his initials ; 
adding N.P. and the names and designations of the witnesses. 
He then enters in his protocol the fact of presentment, or 
non-acceptance or non-payment, its date, the reason given, if 
any, and the taking of the protests. From these materials he 
may at any time make out an instrument of protest, vide 
Appendix Forms, p. 268, as of the date of the noting, see BelPs 
Conveyancing, I. pp. 465-468 ; Byles on Bills, pp. 263-264. 
The certificate which may be given, where the services of a 
notary cannot be obtained, must be made as in § 94 directed, 
and cannot be made up from a note and entry in a book, as 
in the case of a notarial protest. 
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94. Where a dishonoured bill or note (a) is §94. 
authorised or required to be protested (6), and the Protest when 

. notary not 

services of a notary cannot be obtained at the place accessible, 
where the bill is dishonoured, any householder or 
substantial resident of the place may, in the presence 
of two witnesses, give a certificate, signed by them, 
attesting the dishonour of the bill, and the certificate 
shall in all respects operate as if it were a formal 
protest of the bill. 

The form given in Schedule 1 to this Act may be 
used with necessary modifications, and if used shall be 
sufficient (c). 

(a.) Fwfe§§43, 47. 

(6.) Vide §§ 51, 67, 68, 89 (4). 

(c.) It is thought that this certificate will not fonn a 
waiTant for summary diligence in Scotland, vide § 98, as the 
use of such a certificate would alter the law and practice in 
Scotland, vide Act 1681, c. 20, which requires that a bill 
shall be duly protested, and the protest registered. It would 
also alter the practice in allowing diligence on a certifi- 
cate, which might require to be supported by evidence, that 
(1) the person signing it is a householder or substantial 
resident, and (2) that the services of a notary could not be 
procured. In England the Act introducing summary pro- 
cedure on bills, does not require that a protest be taken in 
order to enable a holder of a bill to avail himself of its pro- 
visions. 

95. The provisions of this Act as to crossed cheques Dividend 

rT'iT/x warrants may 

shall apply to a warrant for payment of dividend (a), be crossed. 
(a.) Fwf6§§ 76-82. 

96. The enactments mentioned in the second ^epeaL 



208 BILLS OF EXCHANGE ACT, 1882. 

§ 96. schedule to this Act are hereby repealed as from the 
commencement of this Act to the extent in that 
schedule mentioned (a). 

Provided that such repeal shall not aflFect anything 
done or suflfered, or any right, title, or interest ac- 
quired or accrued before the conunencement of this 
Act, or any legal proceeding or remedy in respect of 
ahy such thing, right, title, or interest. 

(a.) The Acts relating to bills of exchange, cheques, and 
promissory notes, so far as not repealed are printed in the 
Appendix. 

Savings. 97. (1.) The rules in bankruptcy relating to bills 

of exchange, promissory notes, and cheques, shall con- 
tinue to apply thereto notwithstanding anything in 
this Act contained (a). 

(2.) The rules of common law including the law 
merchant (6), save in so far as they are inconsistent 
with the express provisions of this Act, shall continue 
to apply to bills of exchange, promissory notes, and 
cheques; 

(3.) Nothing in this Act or in any repeal effected 
thereby shall effect — 
33 & 34 Vict. (a.) The provisions of the Stamp Act, 1870, or Acts 

amending it, or any law or enactment for the 
time being in force relating to the revenue (c) : 
25 & 26 Vict. (6.) The provisions of the Companies Act, 1862, or 

Acts amending it, or any Act relating to joint 
stock banks or companies (d) : 
(c.) The provisions of any Act relating to or con- 
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firming the privileges of the Bank of England or § W. 
the Bank of Ireland respectively : 
(d.) The validity of any usage relating to dividend 
warrants, or the indorsements thereof. 

(a.) A solvent person may dispose of his property, and 
grant obligations affecting his estate, as he pleases, but if he 
become insolvent, or bankrupt, the law interferes to prevent 
his doing so in such a way as to injure his creditors. 

(1.) At common law accordingly, in Scotland, bills granted 
without valuable consideration by an insolveut can be set 
aside by his creditors, but as the proof of insolvency and of 
the want of value lies upon the creditors, several statutory 
enactments have been introduced to facilitate the challenge 
of creditors, and to put a check upon frauds, II. Bell's 
Com. 170. 

(2.) Under the Act 1621, c. 18, a creditor or a trustee 
for creditors may challenge bills granted by an insolvent 
to conjunct or confident persons without true, just, and 
necessary causes, and without a just price really paid. 
Where the challenge is at the instance or on behalf of prior 
creditors, the insolvency of the granter is carried back, 
presumptione juris to the date of the bill, and it is also pre- 
sumed that no value was given therefor. A posterior 
creditor must establish that the granter was insolvent at its 
date. In either case, it must be proved that the grantee is a 
conjunct or confident person. Conjunct persons are near 
relations of the granter — viz., parents and children, brothers 
and sisters, uncles, stepsons, sons-in-law, brothers-in-law. 
Confident persons includes all persons who are in intimate 
and confidential intercourse with the granter — e.g., partners, 
servants, factors, and confidential men of business. On this 
relationship being proved, and insolvency being presumed or 
proved, the ontis is thrown upon the grantee of proving that 
he gave value for the bill, either to the debtor or to some third 
party. Thus, a bill granted in security of money lent to a 
third party, is granted for valuable consideration. Where 

P 
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§ 97. the Act applies, the ordinary presumption that valae has 

been given is reversed, whether the bill bear to be for value 
or not, and the grantee must prove the existence of the debt, 
or the onerosity of the consideration otherwise than by the 
bill itself. Challenge under this Act is excluded where the 
debtor has, while solvent, come under a legal obligation to 
grant a bill, though the bill itself be granted after insolvency. 
A bill also cannot be challenged under this Act if it has passed 
into the hands of a holder in due course, II. Bell's Com. 171- 
183, TJiomas v. Thomson, 20th July, 1865, 3 M. 1160. 
Bills and notes come under the operation of the Act if 
they are granted as voluntary rights in defraud of the lawful 
and more timely diligence of anotiier creditor — e,g,, a bill 
granted in order that it may be intimated to the drawee, and 
so anticipate a creditor who is in course of arresting the fund 
in the drawee's hands, II. Bell's Com. pp. 184-191. 

(3.) By the Bankruptcy Act, 1696, c. 5, which has been 
held to apply to bills and notes, indorsations, and transfers 
of bills, payable to bearer, by delivery granted or made by 
a notour bankrupt, as defined in that statute, or by 19 & 
20 Vict. c. 79, §§ 7-9, or by 43 & 44 Vict c. 34, § 6, at 
or after his becoming bankrupt, or within sixty days before 
his bankruptcy, in favour of his creditors, either for their 
satisfaction or further security, these writings are void and 
null. Bills or notes granted for present value, though within 
the sixty days, are not struck at by the Act, nor are payments 
of debts made as they fall due in the usual course of trade, by 
means of bank notes, which are looked upon as equivalent to 
cash ; payments also by a cheque or bank-draft, or even by 
the indorsation of a short dated bill, seem not to fall within 
the scope of the Act. But a i»remature payment is struck at, 
Mac/arlane v. Robb dh Co., 24th Dec. 1870, 9 M. 370. It is 
not sufficient to protect a transaction from the operation of 
the Act, that money has been advanced on a promise or 
obligation to grant a security for it, where the security is 
actually granted within sixty days of bankruptcy, Inglia v. 
Mansfield, 10th April, 1831, 1 Sh. and M*L. 203; Moncrieff 
V. Union Bank, 16th Dec. 1851, 14 D. 200; IL Bell's Com. 
209-211. Formerly, where unindorsed bills were deposited 
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with a banker, in security of Lis advances, the bills were not § 97. 
transferred until he obtained the debtor's indorsation, and if 
the debtor thereafter indorsed the bills within sixty days of 
bankruptcy, the transaction was struck at by the Act, but, 
by § 31 (4) of the present Act, a transfer for value in 
Scotland without an indorsement now gives the transferee 
such title as the transferor had in the bill The subse- 
quent indorsement confers no additional title on the trans- 
feree, and the fact of its being made within the sixty days 
cannot, it is thought, have the eflfect of cutting down the 
good title which the transferee previously had. The Act 19 
& 20 Vict. c. 79, § 6, provides that " the date of a deed under 
this Act, or under the Act passed in the Parliament of Scot- 
land, held in the year 1696, chapter 6, shall be the date of 
recording of the sasine, where sasine is requisite, and in other 
cases, of registration of the deed, or of delivery, or of intima- 
tion, or of such other proceeding as shall in \he particular 
case be requisite for rendering such deed completely effectual" 
Delivery renders the transfer of the bill completely effectual, 
and the want of the indorsement does not leave the transferee 
exposed to the risk of being excluded by some other party 
acquiring right to the bill. 

(4.) In the case of the bankruptcy of a party liable on a 
bill, the claim must be by the holder, in the sense of this 
Act, vide § 2. Thus in CampheU v. Inglis, 27th May, 
1853, 15 D. 685, a claim by A. B. as agent of a bank to 
which the bill had been specially indorsed, was repelled on 
the ground that he had no title to it, but the mere fact of a 
person being in possession of the bills, the indorsements 
whereon have not been scored, is not conclusive of his want 
of title, if he proves that he has the right to the bills. See 
Aitken v. Woodside, 26th Feb. 1852, 14 D. 572; ffain v. 
M'Cuhhin, 13th Dec. 1853, 16 D. 179 ; NicoU v. Romanes, 
20th Dec. 1855, 18 D. 283. The holder of a bill may also 
claim, though it is not yet due, for the sum in the bill, after 
deducting interest on the sum from the date of the sequestra- 
tion to the date when the bill falls due, 19 & 20 Vict. c. 79, 
§ 52. The holder is entitled to claim on the estates of all the 
parties Hable on the bill to the effect of recovering full pay- 
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§ 97. ment thereof, Thomson on Bills, p. 563, but not more than 

full value. Payments made prior to the date of sequestra- 
tion reduce the amount of the claim against the bankrupt and 
other co-obligants, but not payments made after the obligant's 
sequestration, ffcmiiUan v. Ciiihhertaon, 6 th Feb. 1841, 3 D. 
494. Where a bill is accepted by a partnership, the creditor 
in a bill or note is entitled to rank for the whole amount on 
the partnership funds, II. BelFs Com. 550, and to vote in the 
sequestration for said amount, 19 <& 20 Vict. c. 79, § 61. 
When a creditor claims to vote on the estate of a partner, 
he deducts the value of his claim on the company's estate, 
and also on the estates of the other partners, so far as they 
are bound to relieve that partner, ibid, § 61, but he is ranked 
under deduction only of the value of his claim on the company. 
To rank on the estate of a partner in respect of a bill accepted 
by the company, he is ranked for the amount in the bill, less 
the dividend received from the company estate, ibid, § 66. On 
the other hand, the holder of a bill accepted by a partner as 
an individual cannot be ranked on his share of the company's 
estate, till the company's debts are paid in full. These rules 
are founded on the recognition by the Law of Scotland of the 
separate persona of the company, while the partners are 
regarded as sureties for the company ; but in England, where 
the rules as to partnership are different, the rules in bank- 
ruptcy are also different, see Chitty on Bills, pp. 450-460. 
In the case of cross or accommodation bills — (1.) There can 
be no double claim, directly or indirectly, grounded on the 
same debt. Thus an indorser or a cautioner cannot claim to 
be ranked on the bankrupt estate of a drawer, upon which 
the holder is ranked, Anderson v. M^ICrnnon, 17th March, 
1876, 3 R. 608. (2.) Mutual accommodation bills are 
good considerations for each other. (3.) The dividend 
which is paid by a bankrupt estate is payment hy that 
estate of all that can be demanded in respect of that debt. 
(4.) If the cross bills remain undiscounted by both parties 
they mutually extinguish each other, and the balance is 
ranked on the estate which is debtor on the cross bills to 
the larger amount. (5.) If one jmrty discounts his bill 
and the other not, the holder of the discounted bill ranks 
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Oil both estates for the whole sum, and the holder of the § 97. 
undiscounted is not ranked. (6.) If both parties have 
discounted their cross bills, the holders will both rank on 
both estates, II. BelFs Com. 420-424. The English bank- 
ruptcy rule known as ex parte Waring, reported 19 
Vesey, 345, 2 Rose, Bankrupt Cases, 182, has not been 
adopted in Scotland, and is held to be inconsistent with 
Scotch bankruptcy. In Scotch practice, where B. accepts 
bills drawn by A. against goods left in B.'s hands as secur- 
ity, if both become bankrupt, the holder of the bill can 
rank on the estate of each to the effect of recovering full 
payment, but as B.*s estate is entitled to be indemnified for 
any dividends which his estate may be required to pay in 
respect of the bill, the goods in B.'s hands are applied to 
relieve his estate of the dividends successively paid to the 
holder, until the holder's claim is extinguished, and the 
balance of the fund, if any, is payable to A.'s trustee. 
Royal Bank v. Commercial Bank, 15th June, 1881, 8 R. 
805, 10th July, 1882, 7 Appeal Cases, 366. "The sub- 
ject of the acceptor's lien, when converted into money, 
becomes a fund to which his trustee in bankruptcy may 
legitimately resort, in order to avoid the necessity of 
making payments out of B.'s estate. When the amount 
of the assets available for dividend has been ascertained, 
nothing can be more simple than to calculate once for all, 
what sum must be taken from the fund in order to obtain 
indemnity." The trustee on B.'s estate "has merely to 
ascertain the dividend which B.'s estate will yield to 
creditors other than the bill holders, and then pay to the 
bill holders out of the indemnity fund, a corresponding 
dividend upon their claim. If the fund prove insufficient 
for that purpose, they will add it to the dividend fund, and 
divide the total between the creditors of B., including the bill 
holders," per Lord Watson, ibid. p. 397. For the rules of 
bankruptcy in England, see Chitty on Bills, 442-478; Byles 
on Bills, 441-469. 

(6.) The law merchant is that part of the common law 
which is founded upon the custom of merchants, as ascertained 
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§ 97. in decided cases, or by evidence of facts proving the custom, 
BeeEdie v. East India Campcmy, 2 Burr. 1216 (1226) ; Good- 
win V. Roberts^ L. R. 10, Ex. 337 (346); 1 App. Cases, 476, 
490, 496. 

(c.) Vide Appendix. 

{d,) Vide Appendix. 

Saving of imn- 98. Nothing in this Act or in any repeal effected 

nuurj diligence 

in Scotland, thereby shall extend or restrict, or in any way alter or 
affect the law and practice in Scotland in regard to 
summary diligence (a). 

(a.) The subsisting enactments relative to summary diligence 
on bills and notes are 1681, c. 20; 1696, c. 36 ; 5 Geo. III. 
c. 49, §§ 4, 5, 6; 12 Geo. III. c. 72, §§ 36, 42, 43 ; 1 & 2 
Vict. c. 114, 1 and 9, vide Appendix. Summary diligence 
on a bill or note proceeds on a protest, vide Forms in Appendix, 
for non-acceptance or non-payment, vide § 62, which may 
be registered in the Books of Council and Session, or in the 
Books of the Sheriff-Court within the jurisdiction of which 
the person to be charged resides, although the other parties 
liable on the bill reside in other counties, Sutherland v. Gunn^ 
17th Jan. 1854, 16 D. 339. The protest must be made by 
a notary. The words of this section seem to imply that § 94 
does not apply where summary diligence is to be used. The 
protest must be registered within six months after the date of 
the bill in the case of non-acceptance, and within six months 
after the falling due thereof, vide §§10 and 14, in the case of 
non-payment. Protests on bills payable on demand, vide § 10, 
are registrable within six months of the date of presentation 
for payment, and not from the date of the bill, Bon v. Lord 
RoUo, 20th July, 1850, 12 D. 1310. An extract of the 
registered protest contains a warrant to charge the party 
liable on the bill to pay the sum in the bill with interest and 
charges within six days, 1 & 2 Vict. c. 114, §§ 1 and 9. For 
stamps on protests, see Appendix. Re-exchange and interest on 
a bill dishonoured abroad, as allowed by § 57 (2) may be 
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sued for in an ordinary action onlj, but if a party liable on a § 98. 
bill brings a suspension of a charge or threatened charge on 
the bill, these damages may be decerned for against the sus- 
pender, and his cautioner in the suspension, Act 1681, c. 20. 
This power is rarely, if ever, used. 

Summary diligence may proceed at the instance of the 
holder of the bill, whether payee or indorsee or bearer in the 
case of a bill payable to order, but the title of the holder 
must appear ex facie of the bill, and if extrinsic proof be 
required, an ordinary action alone can be brought. Thus in 
Eraser v. Bannerman, 21st June, 1853, 15 D. 756 a bill bore 
the following indorsements, — "Pay to the Agent for the North 
of Scotland Banking Co., at Macduff, A. B." and " Pay to the 
Manager of the North of Scotland Banking Co., Aberdeen, CD. 
Agent." It was laid down that the principle of summary diligence 
was this, that the charger's title must appear perfect on the face 
of the bill, and that nothing must depend on extrinsic evi- 
dence, and that the charge on the bill was therefore inept. In 
Smith V. Selby, 10th July, 1879, 7 Sh. 785, a bill was granted 
to a woman, who thereafter manned, and the bill passed to her 
husband jure mariti. It was held that he feould not use 
summary diligence. See also Summers v. MariansMy 16th 
Dec. 1843, 6 D. 286. The drawer unless payee of the bill, 
cannot use summary diligence though he can raise action 
against the acceptor. 

Where the bill is indorsed, after a protest has been taken, 
the indorsee, on obtaining an assignation of the protest, may 
raise diligence upon it, and also if diligence has begun, he 
may proceed with it in his own name on an assignation of the 
diligence, Thomson on Bills, p. 418. Where the bill is not 
accepted, diligence may be used against the drawer and prior 
indorsers, but not against the drawee, even though he have 
funds in his hands sufficient to meet the bill, vide § 55 (3)* 
Where the bill is accepted diligence is competent against 
all parties liable on the bill, provided that due notice of dis- 
honour, vide § 49, is given to the party against whom the dili- 
gence is to be used. 

Summary diligence is competent on a bill signed by a 
notary or justice of peace in presence of two witnesses, 37 & 
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38 Vict c. 94, § 41, but is not competent where the party 
has signed bj initials, Monro v. Monro, 14th Nov. 1870, 
Hume's Dec. p. 81 ; or by mark, or where the husband of a 
party liable on the bill, is the debtor, or on an undated bill, or 
on a bill wanting in any material particular or irr^^ular in 
form, or ex facie vitiated or altered, Hamilton v. Kinnear^ 17th 
June, 1825, 4 SL 102; Corrie v. Barbour, 26th Nov. 1825, 
4Sh. 228; ITi^owv.Zfar^, 25th Feb. 1826, 4Sh. 504; Henderson 
v. Macartney, 26th Jan. 1827, 6 Sh. 460. Summary diligence 
cannot be used where the drawee has accepted conditionally. 
In all these cases extrinsic proof is requisite to establish the 
holder's right to chargeon the bill, and is therefore incompetent 
Where a blank stamped paper with a signature thereon has 
been filled up as a complete bill, vide § 20, or an imperfect 
bill has been completed, ibid., it is a good warrant for 
summary diligence, Cameron v. Morrison, 20th Jan. 1869, 
7 M. 382. Diligence is not competent on a lost bill, Thom- 
son on Bills, p. 411; nor on a past-due bill found in the 
repositories of the deceased holder, torn into three parts, 
which wete pasted together by the drawer's representatives, 
Thomson v. Bell, 5th July, 1850, 12 D. 1184. Where a bill 
is granted by a company, diligence can be used against any 
member of the firm, although his name does not appear on the 
bill, Wallace v. Flock, 19th June, 1841, 3 D. 1047. In Service 
V. Younger, 19th Dec. 1867, 6 M. 172, a protest on a blank 
indorsed bill having been extended, registered, and extracted 
at the instance of A. B. as holder, a subsequent registration 
of another protest at the instance of C. D. as holder, 
proceeding on the same indorsement, was held to be irregular, 
and a charge thereon suspended. 

The extmct registered protest forms a warrant to charge 
the party liable on the bill to pay the sum in the bill and 
interest thereon from its due date, within six days if he is 
resident in Scotland, Act 1681, c. 20 ; and within fourteen 
days if he is in Orkney or Shetland, or f urth of Scotland, 
31 & 32 Vict c. 100, § 14. 

The charge must strictly conform to its warrant, and be 
executed against the parties named in the protest. Formerly 
the debtor could be apprehended and imprisoned, but 
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imprisonment has been abolished except in a few specified § 98. 
cases, by 43 & 44 Vict. c. 34. Dib'gence of poinding and 
arrestment of debts and goods of the debtor in the hands of 
a third party can still be executed, vide Acts 1681, c. 20 and 
1696, c. 36 ; and 12 Geo. IIL c. 72, § 42, vide Appendix. 

The debtor may bring a suspension of a charge or 
threatened charge on a bill, but will have, as a condition of 
having the note passed to try the question, to find caution 
or consign the sum in the bill, unless it appear on the face 
of the bill that it has been vitiated by a material alteration, 
or that the signatures to it have been forged, or where there 
is any incompetency in the protest or charge. See cases 
quoted supra. 

The use of summary diligence is excluded, so long as an 
ordinary action is in dependence, Denovan v. CaimSy 1st 
Feb. 1845, 7 D. 378. 

For the rules of Summary Procedure in England, vide 18 
& 19 Vict. c. 67, Appendix. 

99. Where any Act or document refers to any ^^'^*JJ^<*'^ 
enactment repealed by this Act, the Act or document '^®**» *®- 
shall be construed, and shall operate, as if it referred 

to the corresponding provisions of this Act. 

100. In any judicial proceeding (a) in Scotland, J^^^e^Xwed 
any fact relating to a bill of exchange, bank cheque, jSaSi^jo- 
or promissory note, which is relevant to any question ^^Snl"^ 
of liability thereon, may be proved by parole evidence 

(6) : Provided that this enactment shall not in any 
way aflFect the existing law and practice whereby the 
party who is, according to the tenour of any bill of 
exchange, bank cheque, or promissory note, debtor to 
the holder in the amount thereof, may be required, as 
a condition of obtaining a sist of diligence, or sua- 
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§^00. pension of a charge, or threatened charge, to make 
such consignation, or to find such caution as the 
court or judge before whom the cause is depending 
may require (c). 

This section shall not apply to any case where the 
bill of exchange, bank cheque, or promissory note has 
undergone the sexennial prescription (d). 

(a.) This includes ordinary actions, multiplepoindings and 
suspensions of charges and threatened charges on a registered 
protest of a bill or note. 

(5.) This provision does not profess to assimilate the laws 
of evidence of the two countries in this particular, but its 
practical effect is to allow proof bj parole in those cases in 
which parole evidence is admissible in England. Proof by 
parole evidence was allowed in certain cases by the law of 
Scotland. It is not necessary in Scotland as it seems to be 
in England to prove the genuineness of the signatures to a 
bill, and parole evidence may be adduced that the bill or any 
signature thereto is forged, Miller v. Little, 29th Jan. 1831, 
9 Sh. 328. 

Where fraud was relevantly averred, a proof by parole was 
allowed in Little v. Smith, 9th Dec. 1845, 8 D. 265. See 
also CampbeU v. Dryden, 25th Nov. 1824, 3 Sh. 320; 
Hunt&r V. George's Trustees, 24th May, 1832, 10 Sh. 561, 
7 W. and S. 337 ; Bums v. Bums, 20th July, 1841, 3 D. 1273. 
If it was admitted that the bill had not been granted in the 
ordinary course of business, or if there were facts which gave 
rise to suspicion that the bill was not granted for value, a 
proof by parole was formerly allowed, Alexander t. Stuart^ 
27th Jan. 1877, 4 R 366. 

This section increases the number of cases in which parole 
proof is competent, but does not in every case abolish the 
necessity for a reference to writ or oath. The fact to be 
proved must be, in the first place, one relating to a bill of ex- 
change, bank cheque, or promissory note. A document want- 
ing in any of these requirements is not a bill, vide § 3 (1), 
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ue, vide § 7 3, or note, tnde § 8 3, and no action can be brought § 100. 
till tiiat defect has been supplied in the way pointed out ' 

12 and 20. The want of a date is not material, except in 
case of a bill payable after date, or of an acceptance of a bill 
?r sight. In all other cases a bill or acceptance not bearing 
bte can be sued on without first inserting a date. Where 
date of payment depends on the date of the drawing or 
ceptance, it is thought that the date must be filled in before 
^on is brought, and that the date cannot be proved by parole, 
at least that summary diligence cannot be used in 
>tland, on a bill wanting the date, or other requirement. 
any case, parole proof is competent to show that the bill 
I as not been filled up in accordance with the authority, if any, 
flren by the signer, by subscribing his name, vide § 20, or on 
le true date as required by § 12, or that it has been 
i^^Diaterially altered so as to be no longer a biU or note. In 
^^he second place, the fact must be relevant to any question of 
^pjiability thereon. (1.) It may now be shown by parole that 
^ no valuable consideration in the sense of this Act, vide § 27, 
has been given, whether the bill or note bears to be " for 
yalue received " or not. (2.) It may be shown by such 
evidence that the bill has been discharged in any of the ways, 
except renunciation, pointed out in §§ 59-63 ; but where a 
receipt for the sum in bill has been granted, proof by parole 
will not be admissible if the receipt is in existence, and it is 
not competent by parole to contradict the terms of a written 
discharge. (3.) It may also be shown that the bill or accept- 
ance was never delivered, or that it was delivered merely for 
safe custody, and not in order to give efiect thereto. (4.) 
Such proof is allowed where it is averred that the bill was 
delivered subject to the condition that it was not to be used 
till the occurrence of a specified event, Wallia v. Littell, 1 M. 
and W. 212. 

It is not relevant to allege that a bill has been accepted 
verbally, or that any part of the bill is not in writing, because 
the Act provides, §§ 3 (1), 83, that the bills, notes, acceptances 
and indorsements must be in writing on the bill. It is also not 
relevant to allege any defect in title, or any circumstances 
which form a personal defence available among prior parties 
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.( 100. to a bill, against a holder in due course or a holder deriying 

his title through such holder, vide § 27. The allegation that 
the contracts on the bill are not what they purport to be, 
vide ^ 54, 55, is irrelevant, because the contracts on a bill 
must be in writing, and an averment of a verbal understand- 
ing that the contract should be clogged bj some condition, is 
an attempt to substitute a different contract for the contract 
which is im plied by law. It is necessary, however, to distinguish 
between conditions of the contracts on a bill and conditions 
of the delivery of a bill. The latter may be proved by parole, 
because delivery of a bill, or acceptance, in order to give 
effect thereto, is required to complete the contract, and 
the delivery is not done for that purpose, but merely in 
order to put the transferee in possession of it, and to transfer 
the existing contracts. 

The cases of CcLstrique v. BtUtigiez, 10 Moore, P. O. 94, and 

Abrey v. Crux, L. R. 5, C. P. 37, may be referred to. In the 

former an agent received bills drawn in his own favour for the 

price of goods of his pnncipal,sold by him, and indorsed them to 

his principals for the purpose of transferring the bills to them, 

and not for the purpose of undertaking any responsibility. If 

he had added " without recourse " to his signature the bills 

would not have been so easily discounted by his principals. The 

bills having been dishououred, he was sued by his principals 

as their indorser. The Privy Council laid down the rule 

that, while he would have been liable if the bills had passed 

into the bands of a holder in due course, in whose favour the I 

common law presumed that a delivery to give effect to the 

contracts in the bills had taken place, he was not liable to his 

principals, because he had merely delivered the indorsed bills 

in order that they might have right thereto, and not to give 

effect to the contract implied in indorsement. In the latter 

case, oral evidence was rejected of an agreement varying the 

contract which the common law implied in the case of a 

drawer, because it contradicted, or varied, the -written 

contract on the bill, which had been delivered in order to give 

effect to the contract which the one party alleged was the 

contract implied by law, and the other party alleged was 

subject to a verbal qualification. 
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The noting and protesting of a bill can also only be proved § 100. 

by the written instrument of protest. Discharge of a bill 

by renunciation can only be proved by writing. 

(c.) Caution or consignation is not required by this section 
except in the cases where it was previously required. Caution 
or consignation was not required where summary diligence 
was not competent on the bill, vide note (a) on § 98, nor 
where it was either manifest ex facie of the bill, Brtice v. 
Borthuncky 3rd March, 1827, 5 Sh. 517, or was at once proved 
by a remit to engrossers, Wilson v. ffart, 25th Feb. 1826, 
4 Sh. 504, that the bill was forged. 

(c.) Sexennial Prescription of Bills in Scotland, 'By 12 
Geo. III. c. 72, § 37-40, made perpetual by 23 Geo. 
III. c. 18, § 55, the sexennial prescription of bills and 
notes was introduced. 

(1.) Application of Act, — This prescription applies to all 
bills and notes, with the exception of bank notes, whether 
foreign or inland, and whether payable in this country or 
abroad. In Don v. Lippman, 26th May, 1837, 2 Sh. and 
M'L. 682, 5 CI. and F. 1, it was decided that the sexen- 
nial prescription could be pleaded against an action on a bill 
drawn in France upon and accepted by a Scotchman resident 
there. The other parties to the bill were resident in France, 
and the bill was admitted to be payable there, though not 
bearing any place of payment. Action was brought in Scot- 
land after the expiry of six years from its maturity, and the 
House of Lords reversing the decision of the Court of Session, 
proceeded on the ground that as the enactment regarded the 
remedy, or the force of the instrument as a ground of giving 
the remedy, the rule of law that, in all questions concerning 
the remedy the lex fori governs, was to be applied. Bank 
notes or post bills, issued or to be issued by any bank or 
banking company, and which contain an obligation of pay- 
ment to the bearer, and are circulated as money are specially 
excepted by § 39 from the operation of the Act, but they fall 
under the negative prescription of forty years, 1469, c. 29 ; 
1474, c. 55 ; 1617, c. 12. The sexennial prescription does not 
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§ 100. Apply to claims of relief connected with bills wlncb are not 

rested on the obligations in the bill itself, Bell's Prin. 599. 
Thus it has been held that it does not apply to a claim by a 
co-acceptor, who had retired a bill on behalf of his co-acceptor 
who was the true debtor in the bill. Jolly v. M^NeUy 28th 
May, 1829, 7 Sh. 666 ; nor to a claim by an acceptor against 
the drawer for whose accommodation he had accepted, Roy v. 
Campbelly 14th June, 1850, 12 D. 1028. In these cases the 
bill was not itself the ground of action, but was merely one of 
the vouchers which established the claim of relief against the 
defender. Where, however, the drawer of a bill pays the bilh 
he cannot sue the acceptor after the lapse of the period of pre- 
scription on the bill, even if it have indorsed on it t)iat it was 
paid by the drawer, because the acceptor is debtor ex facie of 
the bill, and the claim of the drawer who has retired the biU 
is a claim on the bill, not on an obligation of relief. In the 
cases already referred to, payment by the acceptor extin- 
guished the bill as a document of debt, but in the case of the 
drawer paying, he becomes creditor in the bill, and his claim 
as such is cut off by the statute, Btichanan v. Macdonald, 
15th July, 1840, 2 D. 1444. 

(2.) Term from which prescription runs, — The Act in section 
thirty-nine declares that the six years shall be reckoned "from 
and after the terms at which the sums in the said bill or notes 
are exigible." In the case of bills and notes payable at a 
future date, the period accordingly runs from the last day of 
grace, Douglas, Heron, <k Co. v. Grants Trustees, 19 th Nov. 
1793, Mor. 4602, aff, 3 Pat Ap. 503, and from their date in 
the case of bills payable on demand, including bills payable 
on sight, or on presentation, i^tephenson v. Stephenson^ s 
Trustees, 16th June, 1807, 13 F. C. 639. 

(3.) Deductionfrom years, — Section forty of the Act provides 
that " the years of the minority of the creditors in such bills 
or notes shall not be computed in the said six years." This 
exception applies in favour of the actual holder of the bill, 
and not merely of the original creditor, I. Bell's Com. p. 420, 
but the bill must be negotiated to the minor, or come into his 
possession as representative of the preceding holder, before 
the six years have run, Thomson on Bills, p. 493. Where 



SUPPLEMENTARY. 223 

the bill is held by the executor of a deceased holder, prescrip- § 100. 
tion will run, although the person beneficially interested — e.^., 
a legatee, or child, is in minority, for the executor is the 
creditor, and is entitled to discharge the bill or to 
negotiate it. 

(4.) Interruption of prescription, — The running of pre- 
scription can only be interrupted in the manner provided in 
the Act — viz., by raising and executing diligence, or com- 
mencing action within the six year& Diligence must be not 
only raised but executed. It is not sufficient to protest a bill 
and raise letters of homing thereon, if no charge be given till 
the expiry of the six years, Armstrong v. Johnstone, 16th May, 
1804, Mor. 11140; or to obtain decree of registration upon a 
protest, Scott v. Broum, 12th Dec. 1828, 7 Sh. 192; or to 
apply for a warrant against the debtor, as in meditationeJugoBj 
if it be not followed up, Boag v. Fisher, 11 D. 362. If a 
charge has been given within the six years, the diligence may 
be abandoned, and new diligence raised and executed, or an 
ordinary action brought after the expiry of the six years, 
FraserY. Urquhart, 11th June, 1831, 9 Sh. 723; M^LachUm 
V. Henderson, 9 Sh. 753. Claiming on the bill in a multiple- 
poinding, National Bank v. Hope, 5th Dec. 1837, 16 Sh. 177; 
Lindsay v. Earl of Bucham,, 17th Feb. 1854, 16 D. 600, is 
sufficient, or the presenting or concurring in a petition for 
sequestration, or the lodging in the hands of the SherijOT, 
trustee, or preses at any meeting of creditors, a claim for the 
sum in the bill, even if the sequestration be ultimately re- 
called, interrupts prescription, vide 19 & 20 Vict. c. 79, § 109; 
but the production of the bill with an affidavit and claim in a 
private trust for creditors, Watson v. Auchincloss, 9th March, 
1872, 1 Sh. 371, or acceding to such a trust, Blair v. Horn, 
30th Nov. 1858, 21 D. 45, are not equivalent to a judicial 
claim. If a bill, however, be founded on in compensation, as 
a defence to an action by the debtor in the bill, prescription 
is interrupted, Ross v. Robertson, 20th July, 1855, 17 D. 1144. 
Payments of interest and partial payments do not interrupt 
the running of prescription. Noble r. Scott, 5 D. 723, 
" Nothing]]occurring during the currency of the sexennial 
prescription can interrupt the prescription, except it amount 
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§ 100. to something like a reconstitation of the debt^" per Lord 

Premdent Inglia in EasUm v. Hinshaw, 16th Oct, 1873, 1 R 
23. See also Blair v. Horn, supra, 

(5.) Effect of prescription, — When the six years have elapsed 
without interruption, the bill or note, not being a bank note, 
ceases to be ''of force or effectual to produce any diligence or 
action." It is extinguished as a document of debt, bat the debt 
is not discharged by the running of the years of prescription. 
No charge can be given on the bill, nor can it be libelled on in 
any action, or pleaded by way of prescription. An adjudica- 
tion brought on such a bill is inept, Scott v. Broum, 12tb Dea 
1878, 7 Sh. 192. If the debt is constituted by a writ taken 
before the date of the bill, the obligation in such writ is a 
good ground of action, and is not touched by the sexennial 
prescription unless the bill has been taken in place of the 
obligation in the writ, and has so extinguished it by nova- 
tion or delegation, vide note (a) on § 59. In CampbeU v. 
Campbdl, 1 9th May, 1779, Mor. 1648, A.and£. settled accounts, 
and £. gave his acceptance for the balance. At the same 
time a docquet, which was subscribed by both parties, was 
added to the account, in the following terms, — ^' This account 
being examined by the said A. and £., it is found and 
declared that a balance of £400 arises to the said A, for 
which the said £. has now granted his acceptance, payable 
three days after date, and when paid is in full of tbe above.'' 
After the expiry of six years, action was brought on the 
settled account, and it was pleaded that the bill was prescribed ; 
but the Court repelled the defence on the ground that the 
action was laid on the docqueted account which proved the 
debt, taken along with the creditor's possession of the bill 
unretired. See also Strathallan v. Drummond^ 29th May, 
1828, 6 Sh. 881 ; Hunt&r v. Thomson, 29th June, 1843, 
5D. 1826 ; Blair v. Horn, 30th Nov. 1858, 21 D. 45 ; Blah 
V. Turner, 15th Nov. 1860, 23 D. 15. In Nishet v. NeiCi 
Trs., 10th July, 1869, 7 M. 1091, it was held that a letter 
acknowledging receipt of the principal sum, and enclosing a 
promissory note of the same date for the amount, proved the 
debt apart from the note which was prescribed. These are all 
cases in which it was held that the sexennial prescription did 
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not apply, and not cases in which the debt was held to be § 100. 
proved by writ. 

Proof of debt, — After the running of prescription, the debt, 
if not resting on an independent obligation, must be proved 
by writ subsequent in date to the running of prescription, 
Eussd V. Fairie, 23rd May, 1792, M. 11130; EoBion v. 
Hinahav)^ supra, A letter after the six years, acknowledg- 
ing a balance of interest to be due, though it did not bear, va 
ffremtOy to refer to a note, was held to prove the debt when 
there was no other to which it could apply, Wood v. Howden, 
7th Feb. 1843, 5 D. 507. Markings of payment of interest 
made on the bill by the debtor, prove the debt, but only if 
made after the six years, Fergtcaon v. Bethune^ 7 th March, 
181 1, F.C. The holder may also refer to the debtor's oath both 
the constitution of the debt and that it is resting-owing. If 
on a reference to oath the debtor depone that he accepted the 
bill but through mistake — e.^., that he mistook it for a 
receipt — the constitution of the debt is not proved, Agn>ew 
V. Macrae, 20th Feb. 1782, Mor. 13219. A bill is held not 
to be resting-owing where the debtor depones that it was 
agreed to cancel the bill because the holder of the bill was his 
debtor on a balancing of their accounts, Grant v. Grants Tra., 
June, 1793, Mor. 13221 ; but if the debtor depone that the 
bill is compensated by other claims, his oath is held to prove 
the subsistence of the debt, leaving him to prove his claim in 
an ordinary action, Thomaon v. Dunca/n, 10th July, 1855, 17 
D. 1081. 

Limitation of action on BiUa in England, — In England all 
actions on bills and notes must be commenced within six years 
from the time the cause of action accrued, whatever may be the 
period of prescription limited by the law of the country, where 
the contract was made, 21 James L c. 16, § 6, Don, v. Lippmcm, 
26thMay, 1837, 2 Sh.and M*L. 682, 5 CI. and F. 1 . The six years 
begin to run from the day on which the bill is refused for accept- 
ance, or from the day on which it becomes payable. When 
a bill is payable at sight, the period begins to run from the 
date of presentment, and when payable after sight, from the 
end of the fixed period after presentment for acceptance. If the 
bill or note be payable on demand, the six years are reckoned 

Q 
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from the date thereof. If the person against whom prescription 
run is a minor or married woman, or a person non compos 
mentis^ the years during which they are subject to these disabili- 
ties are deducted. The operation of the statute may be barred 
by the writ of the party liable on the bill, or of his agent in 
that behalfl The acknowledgment must either contain an 
express promise to pay, or such an unqualified admission of 
the debt as that a promise to pay may be reasonably 
inferred therefrom ; or, if the promise be qualified or 
conditional, the event on which the payment was to be made 
must be shown to have happened. Part payment revives the 
debt against the party making it, though made within the 
six years, but not against any other party liable on a bill. 
Payment of interest within the six years is also a bar, and 
the issuing a writ of summons within six years, and renewing 
it from time to time as provided by the Judicature Acts, 
bars the operation of the statute, Chitty on Bills, 11th edit 
387-394, and the cases there referred to. 
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Sec«an94. FIKST SCHEDULE. 

Form of Protest which may he used when the services of 
a Notary cannot he ohtained. 
Know all men that I, A. B. [householder], of in 

the county of , in the United Kingdom, at the 

request of C. D., there being no notary public available, did on 
the day of 188 at 

demand payment \or acceptance] of the bill of exchange here- 
under written, from E. F., to which demand he made answer 
[state answer, if any] wherefore I now, in the presence of G. H. 
and J. K. do protest the said bill of exchange. 

(Signed) A. B. 

a H. ) ^ 

J. K. i Witaiessea 

N^B. — The bill itself should be annexed, or a copy of the bill 
and all that is written thereon should be underwritten. 
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SECOND SCHEDULE. 



ENACTMENTS BEPEALED. 



Seesion and Chapter. 



9 Will 3. c. 17. 



3 <k 4 Anne, c. 8. 



17 Geo. 3. c. 30. 



39 & 40 Geo. 3. c. 42. 



48 Geo. 3. c. 88. 



1 & 2 Geo. 4. c. 78. 



7 & 8 Geo. 4. c. 15. 



9 Geo. 4. c. 24. 



2 & 3 Wm. 4. c. 98. 



Title of Act and extent of BepeaL 



An Act for the better payment of Inland 
Bills of Exchange. 

An Act for giving like remedy upon Pro- 
missory Notes as is now used upon Bills 
of Exchange, and for the better payment 
of Inland Bills of Exchanga 

An Act for further restraining the negotia- 
tion of Promissory Notes and Inland Bills 
of Exchange under a limited sum within 
that part of Great Britain called England. 

An Act for the better observance of Good 
Friday in certain cases therein mentioned. 

An Act to. restrain the negotiation of Pro- 
missory Notes and Inland Bills of Ex- 
change under a limited sum in England. 

An Act to regulate Acceptances of Bills of 
Exchanga 

An Act for declaring the law in relation to 
Bills of Exchange and Promissory Notes 
becoming payable on Good Friday or 
Christmas Day 

An Act to repeal certain Acts, and to con- 
solidate and amend the laws relating to 
Bills of Exchange and Promissory Notes 
in Ireland. 

in part ; that is to say, 

Section two, four, seven, eight, 
nine, ten, eleven. 

An Act for regulating the protesting for non- 
payment of Bills of Exchange drawn pay- 
able at a place not being the place of the 
residence of the drawee or drawees of the 
sama 
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from the date tb 
mn is a mio 
m«n/w, the ^ li 
ties are d' 
by the * 
that ^ 
eaqr 
t^ 



19 & 20 Vict c. 97. 
in part 

23&24 Vict c. 111. 
in part 



34 k 35 Vict, a 74. 



39 & 40 Vict c. 81. 
41 & 42 Vict c. 13. 



Act and extent of Rp- 

•laring th*^ 
is reo 
cce* 

/ 

. nich he 

^vu Act to regulate the 
in Ireland, and to regUi. 
of certain sums advanced b^ 
and Company of the Bank ot 
the Public service, 

in part ; that is to say, 
Section twenty-four. 

The Mercantile Law Amendment Act, 1856, 
in part ; that is to say, 

Sections six and seven. 

An Act for granting to Her Majesty certain 
Duties of Stamps, and to amend the Laws 
relating to the Stamp Duties, 
in part ; that is to say. 
Section nineteen. 

An Act to abolish Days of Grace in the case 
of Bills of Exchange and Promissory Notes 
payable at sight or on presentation. 

The crossed Cheques Act, 1876. 

The Bills of Exchange Act, 1878. 



Enactment bepealed as to Scotland. 



19 & 20 Vict c. 60. 
in part. 



The Mercantile Law (Scotland) Ajmendment 
Act, 1856, 

in part ; that is to say, 

Sections ten, eleven, twelve, thir- 
teen, fourteen, fifteen, and six- 
teen. 
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STATUTES. 
1681, cap. 20. 

Act concerning Bills of Exchange, 

Our Soveraigne Lord, considering how necessary it is for the 
flourishing of trade, that bills or letters of exchange be duely payed 
and have ready execution, confer me to the custome of other parts, 
doeth therefore, with advice and consent of his Estates of Parlia- 
ment, statute and ordain, that in case of any forraign bill of 
exchange, from or to this realm duely protested for not acceptance, 
or for not payment, the said protest having the bill of exchange 
prefixed, shall be registrable within six moneths after the date of 
the said bill in case of non-acceptance, or after the falling due 
thereof in case of non-payment, in the Books of Council and 
Session or other competent judicatures, at the instance of the 
person to whom the same is made payable, or his order, either 
against the drawer, or indorser, in case of a protest for non- 
acceptance, or against the accepter, in case of a protest for non- 
payment, to the effect it may have the authority of the judges 
thereof, interponed thereto, that letters of homing upon a simple 
charge of six dayes, and executorials necessary may pass there- 
upon, for the whole sums contained in the bill, as well exchange 
as principal, in forme as effeirs, sicklike, and in the same manner, 
as upon registrat bonds, or decreets of registration, proceeding upon 
consent of parties. Providing alwayes, that if the saids protests 
be not duly registrat within six moneths, in manner above provided, 
then and in that case, the saids bills and protests are not to have 
summar execution, but only to be pursued by way of ordinary 
action, as accords. And farther, it is hereby statute and enacted. 
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that the turns contained in aU biUt of exchange^ bear annual-rent in 
case of not acceptance from the dale thereof ami in case of aeoept- 
once and not payment from the day of their falling due^ ay and 
while the payment thereof* And farther his Majesly with, advice 
foresaid, hereby declares. That notwithstanding of the foresaids 
sommar execution provided to follow npon bills of exchange, for 
the Slims therein contained, in manner above specified ; yet it shall 
be leasom to the party charger to pursue for the exchange, if not 
contained in the saids bills with re-exchange, damage, interest^ and 
all expenses before the ordinary judge, or in case of suspension, to J 
eek the same to the charge at the discussing of the said suspension, 
to the effect that the same may be liquidat, and decreet given 
therefore, either against the party principal, or against him and 
his cautioners, as accords. 

1696, cap. 36. 

Act anent Inland BilU amd Precepts. 

Our Sovereign Lord, with advice and consent of the Estates of 
Parliament, statutes, enacts and declares, That the same execution 
shall be competent, and proceed upon inland bills or precepts, as 
is provided to pass upon foreign bills of exchange, by the twentieth 
Act of the Third Parliament, King Charles the Second, holden in 
anno 1681. Which Act is hereby extended to inland bills and 
precepts in all points. 

6 Gteo. m. cap. 49. 

An Act to prevent the Inconveniencies . arising Jrom the jpreeent 
Method of issuing Notes and Bills by the Banks, jBanking 
Companies, and Bankers, in tliat part of Great Britain called 
Scotland. 

4. And for rendering the payment of all notes, accepted bills, 
cxecsution may post bills, tickets, tokens, or other writings for money, of the nature 
everTsuch **^ of a bank or banker's note, circulated or to be circulated as specie, 
note, in order in that part of the United Kingdom more effectual be it further 
ment of the enacted by the authority aforesaid. That from and after the pass- 
P™^P*^ ^^^ ing of this Act, summaiy execution shall proceed upon every such 

* This provision is superseded by § 57 of the Act. 
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note, accepted bill, post bill, ticket, token, or other writing at the 
instance of the holder thereof, against the person or persons, bodies 
politick or corporate, and the legal administrators of such person 
or persons liable in payment of the same, not only for the sum or 
sums therein contained, but also for the interest thereof from the 
time of demanding payment ; and that a protest, taken at the office Method of pro- 
of the person or persons, bodies politick or corporate, liable in pay- testing where 
ment of the same, between the hours of nine in the morning luid denied, &c. 
three in the afternoon for not payment, or for not marking of any 
such note, accepted bill, post bill, ticket, token, or other writing, 
shajl be registerable in the Courts of Session or other competent 
judicatories, at any time within six months after the date of such 
protest ; that letters of homing upon a charge of six days, and the 
other usual execution of the Law of Scotland, may pass thereupon 
in the same manner as is competent by the law of Scotland, upon 
protests of bills of exchange and inland bills duly registered. 

5. And be it further enacted by the authority aforesaid. That No suspension 

• 11 to pass but 

no suspension or list of such charge, or other execution shall pass, upon a dis- 

but upon a discharge by the holder of the note or notes, accepted note^^r tender 
bills, or post bills, so protested ; or upon an offer or tender made made, with all 

charflres 
to him or her in the form of an instrument, duly signed by a notary Overcharge in 

public and two witnesses, of the full contents of such note or notes, *^l?f??!^„„ 
*■ ' ' expenses may 

bill or bills, with the legal interest thereof from the date of the be sued for at 
protest, and also of the expenses of the protest, registration, and as may also the 
such diligence as shall have followed thereupon, to be certified by ^^^^jj^^o^ ^n 
an account under the hand of the holder of such note or notes, undue delay of 
accepted bills, post bills, or other writings aforesaid, all in lawful note?* 
money of Great Britain : Saving and reserving always to the 
person or persons, bodies politick or corporate, who shall make 
such payment, their action at common law before any competent 
Court, for repetition of any overcharge in such account of expenses, 
and to the person or persons who shall have protested such note 
or notes, his, her, or their action, before any competent Court, for 
what further damages he, she, or they may have incurred by the 
undue delay of payment. 

6. And for preventing the unnecessary expense and delay of Protest may 
protesting each note, accepted bill, post bill, ticket, token, or other gevSal notes 
writing, aforesaid, separately, be it enacted by the authority afore- jointly, 
said. That the holder of such notes, accepted bills, post bills, tickets. 
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tokcn^ or ocher writingB, after prefizmg to his or her protest the 
full tenor And contents of anj one note^ sooepted ImII, post Inll, 
tid^ token, or other writing sforessidy issaed hj the p eraofn or 
p e l son s , bodies politick or c or pormte, sgsinst whom sadi prot es l is 
to be tsken, ms j snd shall sabjoin thereto the dates and munbeEB 
of all other notes or writings aforesaid^ of the ssme tenor and oon- 
tcnts whereof he or she shall then demand pajment ; which pro- 
test, being dnlj registered, as aforesaid, shall be sofficient warrant 
for isniing letters of homing, and all other execaticHi oi the law, 
for pajment of the contents of the whcde notes;, aoc^ted bills, 
post bills, tickets, tokens, or other writings aforessid, ao specified 
in the |Mxytest ; an j law, usage, or custom to the c outraiy notwith- 
standing. 

12 Gea lU cap. 72. 

An Act far rendering iMe Payment cf tke Crtdiian of Intolveni 
Debtors more equal and expediiums, and for rtg^ulating tkt 
Diligence of the Law by Arrettmeni and Poindij^^ tand/or 
extending the Privilege of Bills to Promissory JToCes^ and for 
limiting Actions upon Bills and Promissory Xotes^ in that Part 
ofGzesX Britain calUd Scotland. 

After May l^s 36. And whereas it would be advantageoos to trade in thai 
moKj^eito P^^ ^^ Great Britain caUed Scotland^ that promissory notes were 
bavintcfcst as iJlowed the like snmmarr execution and other priTil^es with 
bills; be it therefore enacted bj the aothoritj aforesaid. That from 
and after the fifteenth day of J/by, one thousand seven hundred 
and seventr-two, the same diligence and execution shall be com- 
petent, and shall proceed upon promissoiy notes, whether holo- 
graph or not, as is provided to pass upon bills of exchange and 
inland bills bj the law of Scotland^ and that promissory notes shall 
bear interest as bills, and shaU pass by indorsation ; and that 
indorsees of promissory notes shall have the same privil^es as 
indorsees of bills in all points. 

37. And whereas the not limiting bills and promissory notes to 
dnnse, or pro- a moderate endurance in that part of Great Brit4tin called Scotland 
"""''2^^^' has been found by experience to be attended with great incon- 
Mmj 15, 177^ veniences ; for remedy whereof^ be it enacted by the authority 
toprodDcediU- aforesaid. That no bill of exchange, or inland bill, or promissory 
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note, executed after the fifteenth day of May^ one thousand seven genoe, unless 
* hundred and seventy-two, shall be of force, or effectual to produce JJ^jj beuaed 

any diligence or action in that part of GreaJb Britain called Scoticmd^ h^fote the ex- 
•^ ® . t J • piration of SIX 

unless such diligence shall be raised and executed, or action com- years. 

menced thereon, within the space of six years from and after the 

terms at which the sums in the said bills or notes became exigible. 

39. Provided always, That no notes, commonly called hank notes Bank bills not 
or post hills, issued or to be issued by any bank or banking com- under the 
pany, and which contain an obligation of payment to the bearer, J^® linuta- 
and are circulated as money, shall he comprehended under the afore- 
said limitation or prescription ; and that it shall and may be law- 
ful and competent, at any time after the expiration of the said six 

years, in either of the cases before mentioned, to prove the debts 
contained in the said bills, and promissory notes, and that the 
same are resting and owing by the oaths or writs of the debtor. 

40. And it is hereby enacted and declared, That the years of Years of mino- 
the minority of the creditors in such notes or bills shall not be computed, 
computed in the said six years. 

41. And it is further enacted and declared, That all inland bills Promissoiy 

J • J. r n 1 , , 1 - ^^^ i? • • uotes and in- 

and promissory notes shall be protested m like manner as foreign lan^ bills to be 

bills before the expiration of the three days of erace, otherwise protested as 

*^ ^ J o ^ foreign bills. 

there shall be no recourse against the drawers or indorsers of such 
inland bills, or against the indorsers of such promissory notes ; 
and it shall be sufficient to preserve the said recourse, if notice is 
given of the dishonour within fourteen days after the protest is 
taken, without prejudice to the notification of the dishonour of 
foreign bills, to be made within such time as is required by the 
usage and custom of merchants.* 

42. And be it further enacted by the authority aforesaid. That After Jtfay 15, 
from and after the said fifteenth day of May, one thousand seven executionjl^ 
hundred and seventy-two, summary execution, by horning or homing, shall 
other diligence, shall pass upon bills, whether foreign or inland, &c. 

and whether accepted or protested for non-acceptance, and upon 
all promissory notes duly negotiated, not only against the acceptors 
of such bills, or granters of such notes, but also against the drawers 
of such bills, and the whole indorsers of the said bills and notes 
jointly and severally, excepting where the indorsation is qualified 
to be without recourse, saving and reserving to the drawers or 

* See 19 & 20 Vict cap. 60, §§ 13 and 14. 
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indorsers their respective claims of recourse against each other, 

and all defences against the same, according to law. 

After May 15, 43. And be it also enacted by the authority aforesaid, That 

SeCTiSn,"^ from and after the said fifteenth day of May, one thousand seven 

horning, shaU hundred and seventy-two, summary execution, by homing, or 

totheindoi-see. other diligence, shall be competent to the indorsee of a bill, 

although the protest is not in the name of the indorsee craving 

the diligence ; and although the bill is not re-conveyed to him by 

indorsation, if he produces a receipt for the value by act of honour, 

or a missive letter from the protesting indorsee mentioning the 

dishonour, agreeable to the practice of merchants in returned bills. 

7 & 8 Geo. IV. cap. 6. 

An Actio Limit, and after a certain time, to Prohibit, the issuing of 
Promissory Notes vmder a limited sum in England, — [22nd 
March, 1826.] 

3. And be it further enacted That * * * ♦ 

if any body, politic or corporate, or any persons or person shall 
after the said fifth day of April, one thousand eight hundred and 
twenty-nine, make, sign, issue, or re-issue in England, any pro- 
missory note, payable on demand to the bearer thereof, less than 
five pounds, then and in either of such cases, every such body 
politic or corporate, or person or persons so making, issuing, or 
re-issuing any such promissory note, as aforesaid, except as afore- 
said, ♦ ♦ * shall for every such note so made, 
signed, issued, or re-issued, forfeit the sum of twenty pounds. 

9 Geo. IV. cap. 65. 

An Act to restrain the negotiation, in England, of Promissory Notes, 
and Bills under a limited sum, issued in Scotland or Ireland. 
—[15th July, 1828.] 

Whereas an Act was passed in the seventh year of his present 
Majesty's reign, intituled An Act to Limit, and after a certain 
period to Prohibit the issuing of Promissory Notes under a limited 
sum in England ; and doubts may arise how far the provisions of 
the said Act may be effectual to restrain the circulating in Eng- 
land of certain notes, drafts, or undertakings made or issued in 
Scotland or Ireland : Be it therefore enacted by the King's most 
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excellent Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, that if any After 5th 
body politic or corporate, or person or persons, shall, after the -^P^* ^^29, no 
fifth day of April one thousand eight hundred and twenty-nine, person shall 
by any art, device, or means whatsoever, publish, utter, negotiate, SSJ^n^t^or 
or transfer, in any part of England^ any promissory or other note, *^^ ?^^®^ ^ 
draft, engagement, or undertaking in writing, made payable on been made or 
demand to the bearer thereof, and being negotiable or transferable, SSdorlSeSmdi 
for the payment of any sum of money less than five pounds, or on ^ndCT penalcy 
which less than the sum of five pounds shall remain undischarged, 
which shall have been made or issued, or shall purport to have 
been made or issued in Scotland or Irelandy or elsewhere out of 
England, wheresoever the same shall or may be payable, every 
such body politic or corporate, or person or persons so publishing, 
uttering, negotiating, or transferring any such note, bill, draft, 
engagement, or undertaking, in any part of Englandy shall forfeit 
and pay for every such offence, any sum not exceeding twenty 
pounds, nor less than five pounds, at the discretion of the justice 
of the peace who shall hear and determine such offence. 

2. And be it further enacted. That the penalties which may be i^o^e of 
incurred under the provisions of this Act shall and may be recovering 
recovered in a summary way, by information on complaint, before 

a justice or justices of the peace, and shall be levied and applied 
in the manner directed by an Act passed in the forty-eighth year of 48 G. III. c. 88. 
the reign of his late Majesty King George the Third, intituled. 
An Act to restrain the Negotiation of Promissory Notes and 
Inland Bills of Exchange under a limited sum in England, with 
respect to the penalties by the said last-mentioned Act imposed ; 
and all and every the clauses and provisions in the said last- 
mentioned Act contained, relating to the recovery and application 
of the penalties thereby imposed, shall be applied and put in 
execution for the recovery and application of the penalties by this 
Act imposed, as fully and effectually to all intents and purposes, 
as if such clauses and provisions had been herein repeated and 
expressly re-enacted. 

3. Provided always, and be it enacted. That it shall and may ^aylXT 
be lawful for the Lord High Treasurer, or for the Commissioners remission or 
of his Majesty's Treasury, or any three or more of them, to order penalties. 
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and direct that the whole or any part of any penalty which shall 

be incurred under this Act shall and may be remitted, or mitigated 

or abated to such amount, and in such manner and upon such 

conditions as to such Lord High Treasurer or Commissioners of 

the Treasury may seem fit and proper. 

Not to extend 4. Provided always, and be it further enacted. That nothing 

bankers for the l^e^ein contained shall extend to any draft or order drawn by any 

«i« of the person or persons on his, her, or their banker or bankers, or on 

any person or persons acting as such banker or bankers, for the 

payment of money held by such banker or bankers, person or 

persons, to the use of the person or persons by whonoL such draft 

or order shall be drawn. 

1 & 2 Vict. cap. 114. 

An Act to amend the Law of Scotland in Matters relating to 
Personal Diligence^ Arrestments, and Poindings. — [16th 
August, 1838.] 

Whereas it is expedient to improve the form and to diminish the 

expense of the diligence of the law in Scotland against the persons 

of debtors, and to amend the law as to the diligence of arrestment 

and poinding; Be it therefore enacted by the Queen's most 

excellent Majesty, by and with the advice and consent of the 

Lords Spiritual and Temporal, and Commons, in this present 

Parliament assembled, and by the authority of the same. That 

-Court of ivom and after the thirty-first day of December one thousand eight 

Session, Teind hundred and thirty-eisht, where an extract shall be issued of a 
Court, and ./ o 7 

Court of decree or act pronounced or to be pronounced by the Court <rf 

4ecre^*to Session, or by the Court of CommisHion for Teinds, or by the 

contain war- Court of Justiciary, or of a decree proceeding upon any deed, 

<jharge, and * decree arbitral, bond, protest of a bill, promissory note or banker^s 

^^'^ note, or upon any other obligation or document on which execution 

may competently proceed, recorded in the Books of Council and 

Session or of the Court of Justiciary, the extractor shall, in terms 

of the Schedule (Number 1) hereunto annexed (or as near to the 

form thereof as circumstances will permit), insert a warrant to 

charge the debtor or obligant to pay the debt or perform the 

obligation within the days of charge, under the pain of poinding 

and imprisonment, and to arrest and poind, and for that purpoee 
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to open shut and lockfast places ; which extract shall be subscribed 
and prepared in other respects as extracts are at present sub- 
scribed and prepared, and for which extract no higher fees shall 
be exigible than those which are payable as by law established. 

9. And be it enacted, That from and after the said thirty-first Extracts of 
day of December, where an extract shall be issued of any decree or 5^®"^^ k^ 
act pronounced or to be pronounced by any sheriff, or of a decree to contain 
proceeding upon any deed, decree arbitral, bond, protest of a bill, arrest, charge, 

promissory note, or banker's note, or upon any other obligation or poi^idi and 
*^ . . open shut and 

document on which execution may competently proceed, recorded lockfast places, 
in the Sheriff-Court Books, the extractor shall, in terms of the 
schedule (Number 6) hereunto annexed (or as near thereto as 
circumstances will permit), insert therein a warrant to charge the 
debtor or obligant to pay the debt or perform the obligation 
within the days of charge under the pain of poinding and im- 
prisonment, and to arrest and poind according to the present 
practice, and, if need be for the purpose of poinding, to open shut 
and lockfast places; which extract shall be subscribed and prepared 
in other respects as extracts are at present subscribed and pre- 
pared, and for which extracts no higher fees shall be exigible than 
those which are payable as by law established ; and where an 
extract has been issued from the Books of the Sheriff before the 
commencement of this Act it shall be competent for the person in 
whose favour such extract has been issued, or the person having 
right thereto, to obtain an extract in terms of this Act, or a 
warrant subjoined to the former extract in terms of the said 
schedide (Number 6), and to prosecute diligence thereon, agree- 
ably to the provisions hereoi 

Schedules referred to in the foregoing Act. 

No. 1. — Warrant to be subjoined to Extracts in the Court of 

Session, dec. 

And the said Lords grant warrant to messengers-at-arms in her 
Majesty's name and authority to charge the said A. personally, or 
at his dwelling-place if within Scotland, and if furth thereof by 
delivering a copy of charge at the Record Ofiice of the Keeper of 
the Kecords of the Court of Session [staie what the party is discerned 
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to do; if to pay moTiey^ specify the stim, interest, and expenses ; or 
if to fulfil an obligation^ specify ity as inthe decree or other docur 
ment\ and that to the said B. [specify the name of the person in 
whose favour the decree is pronoimced] within [insert the appropriate 
days] next after he is charged to that effect, under the pain of 
poinding and imprisonment [if the sum or any part thereof be 
payable at a future time, add here, " the terms of pajment being 
always first come and bygone ; "] and also grant warrant to arrest 
the said A.'s readiest goods, gear, debts, and sums of money in 
payment and satisfaction of the said sum, interest, and expences ; 
and if the said A. fail to obey the said charge, then to poind the 
said A.'s readiest goods, gear, and other effects, and if needful for 
effecting the said poinding, grant warrant to open all shut and 
lockfast places in form as effeirs. Extracted [speci/y place amd 
date], [Hxtractor^s Signature."] 



No. 6. — Warrant to be subjoined to Sheriff-Court Extracts. 

And I, the said Sherifi^ grant warrant to messengers-at-arms and 
officers of Court to charge the said A. personally, or at bis dwelling- 
place [state what the party is discerned to do ; if to pay money, 
specify the sum, interest, and expences ; orif to fulfil an obligation, 
state the nature of it, as in the decree or otlier document], and that 
to the said B. [name of the person in whose favour the decree is 
pronounced,] within [insert the appropriate days] next after he is 
charged to that effect, under the pain of poinding and imprisonment 
[if the sum or document, or any part be payable at a future time, 
add here, " The terms of payment being first come and bygone ; "] 
and also grant warrant in satisfaction of the said sum, interest, 
and expences, to arrest the said A.'s readiest goods, debts, and 
sums of money j and if the said A. fail to obey the said charge, 
then to apprise, poind, and distrain all the said A.'s readiest goods, 
gear, and other effects; and, if needful for effecting the said 
poinding, grant warrant to open all shut and lockfast places, in 
form as efleirs. Extracted, &c. [Extractor's Signature.] 
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7 & 8 Vict. cap. 32. 

An Act to regulate the Issue of Bank Notes ^ and for giving to the 
Governor and Company of the Bank of England certain privi- 
leges for a limited period, — [19th July, 1844.] 

4. And be it enacted, That from and after the thirty-first day of All persons 

August f one thousand eight hundred and forty-four, all persons may demand 
^ . 01 vJie issue cie~ 

shall be entitled to demand from the Issue Department of the Bank partment notes 
of England Bank of England notes in exchange for gold bullion, tSuon. 
at the rate of three pounds seventeen shillings and ninepence per 
ounce of standard gold : provided always, that the said governor 
and company shall in all cases be entitled to require such gold 
bullion to be melted and assayed by persons approved by the said 
governor and company, at the expense of the parties tendering such 
gold bullion. 

10. And be it enacted. That from and after the passing of this No new bank of 
Act no person other than a banker, who, on the sixth day of May^ ^^^^®* 

one thousand eight hundred and forty-four, was lawfully issuing 
his own bank notes shall make or issue bank notes in any part of 
the United Kingdom. 

11. And be it enacted. That from and after the passing of this Restriction 
Act it shall not be lawful for any banker to draw, accept, make, b^k notesl^*^ 
or issue, in England or Wales, any bill of exchange or promissory 

note or engagement for the payment of money payable to bearer 
on demand, or to borrow, owe, or take up, in England or Wales, 
any sums or sum of money on the bills or notes of such banker 
payable to bearer on demand, save and except that it shall be law- 
ful for any banker who was on the sixth day of May, one thousand 
eight hundred and forty-four, carrying on the business of a banker 
in England or Wales, and was then lawfully issuing, in England 
or Wales his own bank notes, under the authority of a license to 
that effect, to continue to issue such notes to the extent and under 
the conditions hereinafter mentioned, but not further or other- 
wise ] and the right of any company or partnership to continue to 
issue such notes shall not be in any manner prejudiced or affected 
by any change which may hereafter take place in the personal 
composition of such company or partnership, either by the transfer 
of any shares or share therein, or by the admission of any new 

• 

partner or member thereto, or by the retirement of any present 

B 
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partner or member therefrom : provided always, that it shall not 
bo lawful for any company or pai*tner8hip now consisting of only 
six or less than six persons to issue bank notes at any time after 
the number of partners therein shall exceed six in the "whole. 
Banken ccM- 12. And be it enacted, That if any banker in any part of the 

ing to issue United Kingdom who after the passing of this Act shall be entitled 

notes may not . _ f , „ , i i ^ t. n 

resume. to issue bank notes shall become bankrupt, or shall cease to carry 

on the business of a banker, or shall discontinue the issue of bank 

notes, either by agreement with the governor and company of the 

Bank of England or otherwise, it shall not be lawful for such 

banker at any time thereafter to issue any such notes. 

Bankers within 26. And be it enacted, that from and after the passing of this 

of^I^ndou^ay -^^* ^* ^^^^^ ^ lawful for any society or company or any persons 

accept, &c. ill partnership, though exceeding six in number, carrying on the 

business of banking in London, or within sixty-five miles thereof, 

to draw, accept, or indorse bills of exchange, not being payable to 

bearer on demand, anything in the hereinbefore recited Act passed 

in the fourth year of the reign of his said Majesty King William the 

Fourth, or in any other Act, to the contrary notwithstanding. 

8 & 9 Vict. cap. 38. 

An Act to regulate the issue of Bank Notes in Scotland. 

[2l8t July, 1845.] 

Issue of notes 5. And be it enacted, That all bank notes to be issued or re^issued 

partJTf* a^*^ ^^ aSVo^^wc? shall be expressed to be for payment of a sum in pounds 

Eibited^"* sterling, without any fractional parts of a pound ; and if any 

banker in Scotland shall, from and after the sixth day of December 

one thousand eight and forty-five, make, sign, issue, or re-issue any 

bank note for the fractional part of a pound sterling, or for any 

sum together with the fractional pai-t of a pound sterling, every 

such banker so making, signing, issuing, or re-issuing any such 

note as aforesaid, shall for each note so made, signed, issued or 

re-issued forfeit or pay the sum of twenty pounds. 

Bank of 15. And whereas by an Act passed in the third and fourth 

Xl"'' y^^^s ^^ *^^ ^^'^ ^* 1"« 1^*« Majesty King William the Fourth, } 

tc\r^ intituled '' An Act for giving to tJie Corporation of the Govemw 

and Company of the Bank of England certain privileges for a 

limited period, under certain conditions," it was enacted that from 
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and after the first day o£ Attgust, one thousand eight hundred and 
thirty-four, unless and utitil Parliament should otherwise direct, a 
tender of a note or notes of the governor and company of the Bank 
of England, expressed to be payable to bearer on demand, should be 
a legal tender to the amount expressed in such note or notes, and 
should be taken to be valid as a tender to such amount for all sums 
above five pounds on all occasions on which any tender of money 
may be legally made, so long as the Bank of England should con- 
tinue to pay on demand their said notes in legal coin ; provided 
always, that no such note or notes should be deemed a legal tender 
of payment by the governor and company of the Bank of England, 
or any branch bank of the said governor and company: and whereas 
doubts have arisen as to the extent of the said enactment ; for 
removal whereof belt enacted and declared, that nothing in the said 
last-recited Act contained shall extend or be construed to extend 
to make the tender of a note or notes of the governor and com- 
pany of the Bank of England a legal tender in Scotland : provided Proviao. 
always, that nothing in this Act contained shall be construed to 
prohibit the circulation in Scotland of the notes of the governor 
and company of the Bank of England, as heretofore. 

16. And be it enacted, that all promissory or other notes, bills Notes for lesn 

of exchanore, or drafts, or undertakings in writing, beinff nejorotiable ^^^'V. ^- ."^t 
o » ' o o> e» o negotiable in 

or transferable, for the payment of any sum or sums of money, or Scotland, 
any orders, notes, or undertakings in writing, being negotiable or 
transferable, for the delivery of any goods, specifying their value 
in money less than the sum of twenty shillings in the whole, here- 
tofore made or issued, or which shall hereafter be made or issued 
in Scotland, shall, from and after the first day of January^ one 
thousand eight hundred and forty-six, be and the same are hereby 
declared to be absolutely void and of no effect, anylaw, statute, usage, 
or custom to the contrary thereof in any wise notwithstanding ; 
and that if any person or persons shall, after the first day oi January^ 
one thousand eight hundred and forty-six, by any art, device, or 
means whatsoever, publish or ntter in Scotland any such notes, 
bills, drafts, or engagements as aforesaid, for a less sum than twenty 
shillings, or on which less than the sum of twenty shillings shall 
be due, and which shall be in any wise negotiable or transferable, 

* Bank of England notes are made not a legal tender in Ireland, by 8 & 9 
Vict, c 38, § 15. 
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Penalty for 
penons other 
than bankers 
hereby autho- 
rised issuing 
notes payable 
on demand 
for less than 
£5. 



Not to pro- 
hibib cheques 
on bankers. 



or shall negotiate or trans^fer the same in Scotland, every such 
person shall forfeit and pay for every such offence any sum not 
exceeding twenty pounds, nor less than five pounds, at the discre- 
tion of the justice of the peace who shall hear and determine 
such offence. 

18. And be it enacted, That if any body politic or corporate or 
any person or persons shall, from and after the said fii*st day of 
January, one thousand eight hundred and forty-six, make, sign, 
issue, or re-issue in Scotland any promissory note payable on 
demand to the bearer thereof for any sum of money less than the 
sum of five pounds, except the bank notes of such bankers as are 
hereby authorised to continue to issue bank notes as aforesaid, 
then and in either of such cases every such body politic or corpo- 
rate or person or persons so making, signing, issuing, or re-issuing 
any such promissory note as aforesaid, except as aforesaid, shall 
for every such note so made, signed, issued, or re-issued forfeit the 
sum of twenty pounds. 

20. Provided always, and be it enacted. That nothing herein 
contained shall extend to prohibit any draft or order drawn by 
any person on his banker, or on any person acting as such banker, 
for the payment of money held by such banker or person to 
the use of the person by whom such draft or order shall be 
drawn. 

16 & 17 Vict. cap. 2. 

A)i, Act to amend an Act of the First Year of King George the 
Fourth, for the further prevention of Forging and Counter- 
feiting Bank Notes, — [16 th December, 1852.] 

Whereas by an Act passed in the first year of the Reign of 
King George the Fourth it was enacted. That all bank notes of the 
governor and company of the Bank of England of the description 
therein mentioned, whereon the names of the persons intrusted by 
the governor and company to sign the same, should be impressed 
by machinery with the authority of the said governor and com- 
pany should be good and valid : and whereas doubts have arisen 
whether the provisions of the said Act are not limited to notes of 
the particular description therein mentioned : Be it therefore 
declared and enacted by the Queen's Most Excellent Majesty, by 
and with the advice and consent of the Lords, Spiritual and Tempo- 
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ral, and Comnions, in this present Parliament assembled, and by Signatures of 
the authority of the same, That all notes, bank post bills, and bank ti,e Bank of 

bills of exchange of the said governor and company, whereon the England may 

DG imjuesscci 

name or names of one of the cashiers of the said governor and com- on notes, &c., 
pany for the time being, or other oflficer appointed, or to be appointed i^g^ad of ^^ 
by the said governor and company in that behalf, shall or may *^®^^^*i^?2. 
be impressed or affixed by machinery, provided for that purpose valid, 
by the said governor and company and with the authority of the 
said governor and company, shall be taken to be good and valid 
to all intents and purposes as if such notes, bank post bills, and 
bank bills of exchange had been subscribed in the proper hand- 
writing of such cashier or other officer, as aforesaid, and shall be 
deemed and taken to be bank notes, bank post bills, and bank 
bills of exchange within the meaning of all laws and statutes 
whatsoever, and shall and may be described as bank notes, bank 
post bills, and bank bills of exchange respectively, in all indict- 
ments and other criminal and civil proceedings whatsoever, and 
law, statute, or usage to the contrary notwithstanding. 

16 & 17 Vict. cap. 59. 

An Act to repeal certain Stamp Duties, and to grant otJiers in lieu 
thereof, to amend the Laws relating to Stamp Duties, and to 
m,ake perpetual certain Duties in Ireland, — [4th August, 1853.] 

19. Provided always, that any draft or order drawn upon a Drafts on 

banker for a sum of money payable to order on demand which bajikers pay- 
1111 !«. 1-jjT.xi. able to order 

shall, when presented for payment, purport to be indorsed by the on demand 

person to whom the same shall be drawn payable, shall be a suffi- authorSy for 
cient authority to such banker to pay the amount of such draft or payment with- 
order to the bearer thereof ] and it shall not be incumbent on such of indorse- 
banker to prove that such indorsement, or any subsequent indorse- ™®^*' 
ment, was made by or under the direction or authority of the 
person to whom the said draft or order was or is made payable, 
either by the drawer or any indorser thereof. 
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16 ft 17 Vict cap. 63. 

An Act to repeal certain Stamp Duties, and to grant others yn 

lieu thereof y to give reUef with respect to the Stamp Duties m 

Xetcspapers and Supplements thereto, to repeal the Duty m 

Advertisements, and otherwise to amend the Laws relating to 

Stamp Duties. — [4th Aagust, 1853.] 

♦ ♦ ♦ * * 

7. And whereas under and by yirtue of certain Acts of Parlia- 
ment now in force, the governor and company of the Bank of 
Scotland, and the Royal Bank of Scotland, and the British Linen 
Coroi)any in Scotland, are respectively authorised and empowered 
to make and issue and reissue their promissory notes payable to 
bearer on demand on unstamped paper, giving security, and keep- 
ing and producing true accounts of all the notes so issued by them 
respectively, and accounting for and paying the stamp duties pay- 
able in respect of such notes : and whereas it is expedient to 
autbonse and empower the Commissioners of Her Majesty's 
Treasury to compound with the said banks as well as all bankers in 
Scotland, for the stamp duties on their promissory -notes, pay able to 
bearer on demand, as well as for stamps payable on their bills of 
exchange : It shall be lawful for the Commissioners of Her Majesty's 
Treasury for the time being, or any three of them, and they are 
hereby authorised and empowered to compound and agree with 
the said governor and company of the Bank of Scotland, the Royal 
Bank of Scotland, and the British Linen Company in Scotland* 
and all or any other bankers in Scotland or elsewhere, re8i)€ct- 
ively for a composition in lieu of the stamp duties payable 
on the promissory notes of the said banks and bankers respect 
ively, payable to the bearer on demand, as well as for stamps 
payable on their bills of exchange, and such composition 
shall bo made on such terms and conditions, and with such 
security for the payment of the same, and for keeping, producing, 
and rendering of such accounts, as the said last- mentioned Com- 
missioners may deem to be proper in that behalf ; and upon such 
composition being entered into by such banks and bankers respect- 
ively, it shall be lawful for them to issue and re-issue all notes and 
to draw all such bills for which such composition shall have been 
made on unstamped paper, anything in any Act contained to the 
contrary notwithstanding. 
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17 & 18 Vict. c. 83. 

An Act to amend the Laws relating to i/ie Stamp Duties, — 

[9th August, 1854.] 

11. And whereas an Act was passed in the seventh and eight What shall Im 
years of Her Majesty's reign, chapter thirty-two, to regulate the j^o^es within 
issue of bank notes ; and an Act was passed in the eight and ninth ^H^^S^*?? 
years of her Majesty's reign, chapter thirty-eight, to regulate the c. 32, and 
issue of bank notes in Scotland ; and another Act was passed in ^^ 33 ^^^^ ^ 
the last -mentioned year, chapter thirty-seven, to regulate the issue 
of bank notes in Ireland ; and in order to prevent evasions of the 
regulations and provisions of the said respective Acts it is expedi- 
ent to define what shall be deemed to be bank notes within the 
meaning thereof respectively : be it enacted, that all bills, drafts, 
or notes (other than notes of the Bank of England) which shall be 
issued by any banker or the agent of any banker for the payment 
of money to the bearer on demand, and all bills, drafts, or notes 
so issued which shall entitle or be intended to entitle the bearer or 
holder thereof, without indorsement, or without any further or 
other indorsement than may be thereon at the time of the issuing 
thereof, to the payment of any sum of money on demand whether 
the same shall be so expressed or not, in whatever form and by 
whomsoever such bills, drafts, or notes shall be drawn or made, 
shall bo deemed to be bank notes of the banker by whom or by 
whose agent the same shall be issued within the meaning of the 
said three several Acts last mentioned, and within all the clause 
provisions, and regulations thereof respectively. 

18 & 19 Vict. cap. 67. 

An Act to/acUitaie the remedies on Bills of Exchange and Promis- 
sory Notes hy the prevention of frivolous or fictitious Defences 
to actions tliereon. — [23rd July, 1855.] 

Whereas bond fde holders of dishonoured bills of exchange 
and promissory notes are often unjustly delayed and put to unne- 
cessary expense in recovering the amount thereof by reason of 
frivolous or fictitious defences to actions thereon, and it is expedi- 
ent that greater facilities than now exist should be given for the 
recovery of money due on such bills and notes : Be it enacted by 
the Queen's Most Excellent Majesty, by and with the advice and 
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From Oct. 24, 
1855, all ac. 
tions upon 
bills of ex- 
change, &C., 
may oe by 
writ of Bum- 
mons as 
form in 
schedule A. 

Plaintiff, on 



as form in 
schedule B. 



consent of the Lords, Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by authority of the same, as 
follows : 

1. From and after the twenty-fourth day of October, one 
thousand eight hundred and fifty-five, all actions upon bills of 
exchange or promissory notes commenced within six months after 
the same shall have become due and payable may he by writ of 
summons in the special form contained in schedule A. to this Act 
annexed, and indorsed as therein mentioned ; and it shall be lawful 
for the plaintiff, on filing an affidavit of personal service of such 

filing aflSdavit ^^if^ within the lurisdiction of the court, or an order for leave to 

of personal 

service, may proceed, as provided by the Common Law Procedure Act, 1852, 

finS^judgraent *^^ ^ ^^P7 ^^ *'^® ^^^^ ^^ summons and the indorsements thereon, 
in case the defendant shall not have obtained leave to appear and 
have appeared to such writ according to the exigency thereof, at 
once to sign final judgment in the form contained in schedule R 
to this Act annexed (on which judgment no proceeding in error 
shall lie) for any sum not exceeding the sum indorsed on the 
writ, together with interest, at the rate specified (if any), to the 
date of the judgment, and a sum for costs to be fixed by the 
masters of the superior Courts or any tliree of them, subject to the 
approval of the judges thereof or any eight of them (of whom the 
Lord Chief Justices and the Lord Chief Baron shall be three), 
unl(^ss the plaintiff claim more than such fixed sum, in which case 
the costs shall be taxed in the ordinary way, and the plaintiff may 
upon such judgment issue execution forthwith. 

2. A judge of any of the said Courts shall, upon application 
within the period of twelve days from such service, give leave to 
appear to such writ, and to defend the action, on the defendant 
paying into Court the sum indorsed on the writ, or upon affidavits 
satisfactory to the judge, which disclose a legal or equitable 
defence, or such facts as would make it incumbent on the holder 
to prove consideration, or such other facts as the judge may deem 
sufficient to support the application, and on such terms as to secur- 
ity or otherwise as to the judge may seem fit. 

3. After judgment, the Court or a judge may, under special or- 
crrcumTtlnws, ^umstances, set aside the judgment, and, if necessary, stay or set 
set aside aside execution, and may give leave to appear to the writ and to 

defend the action, if it shall appear to be reasonable to the Comt 
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Judge may, 
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or judge so to do, and on such terms as to the Court or judge may 
seem just. 

4. In any proceedings under this Act, it shall be competent to Judge may 
the Court or a judge to order the bill or note sought to be proceeded ^^^^ •t^*^*th 
upon to be forthwith deposited with an oflScer of the Court, and officer of Court 
further to order that all proceedings shall be stayed until the caaes. 
plaintiff shall have given security for the costs thereof. 

5. The holder of every dishonoured bill of exchange or promis- Remedy for 
sory note shall have the same remedies for the recovery of th^ explmel^c^ ^ 

expenses incurred in notinof the same for non-acceptance or non- J^o^i^g non- 
^ , ° . '^ acceptance of 

payment, or otherwise, by reason of such dishonour, as he has dishonoured 
under this Act for the recovery of the amount of such bill or note. 

6. The holder of any bill of exchange or promissory note, may. Holder of bill 
if he think fit, issue one writ of summons, according to this Act, may^iss^^one 

against all or any number of the parties to such bill or note, and summons 

- . against all or 

such writ of summons shall be the commencement of an action or any of the 

actions against the parties therein named respectively, and all bSj*^^^* 

subsequent proceedings against such respective parties shall be in 

like manner, so far as may be, as if separate writs of summons had 

been issued. 

7. The provisions of the Common Law Procedure Act, 1852, Common Law 
and the Common Law Procedure Act, 1854, and all rulea made a^^^R^i^ ^ ' 

under or by virtue of either of the said Acts, shall, so far as the incorporated 

with this Act. 
same are or may be made applicable, extend and apply to all pro- 
ceedings to be had or taken under this Act. 

8. The provisions of this Act shall apply, as near as may be, to Act to apply 
the Court of Common Pleas at Lancaster, and the Court of Pleas *J ^o^^on 
at Durham, and the Judges of such Courts, bein<? Jud<;esof one of Pleas, Lan- 
the superior Courts of Common Law at Westminster, shall have Durham, 
power to frame all rules and process necessary thereto. 

9. It shall be lawful for Her Majesty from time to time, by an Her Majesty 
order in council, to direct that all or any part of the provisions of to*M)ply^to 
this Act shall apply to all or any Court or Courts of record in Comrts df Re- 
England and Wales, and within one month after such order shall land and 
have been made and published in the London Gazette such provi- ®** 
sions shall extend and apply in manner directed by such order, and 

any such order may be, in like manner, from time to time altered 
and annulled ; and in and by any such order Her Majesty may 
direct by whom any powers or duties incident to the provisions 
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applied under this Act sball and may be exercised with respect 
to matters in such Court or Courts, and may make any orders or 
reguLitions which maj be deemed requisite for carrying into 
operation in such Court or Courts the provisions so applied. 
Extent of Act. 10. Nothing in this Act shall extend to Ireland or Scotland, 
Short Title. 11. ^^ citing this Act in any instrument, document, or proceed- 

ing, it shall be sufficient to use the expression, ** The Summary 
Procedure on Bills of Exchange Act, 1855." * 

Schedules referred to in the toTBgoing Act. 

A. 

Victoria, by the Grace of God, &a 

To C. D., of , in the county of . We warn 

you, that unless within twelve days after the service of this writ 
on you, inclusive of the day of such service, you obtain leave 
from one of the Judges of the Courts at Westminster to appear, 
and do within that time appear in our Court of in an 

action at the suit of A. B., the said A. B. may proceed to judg- 
ment and execution. 

Witness, &c. 

Memorandum to he sicbscribed on the Writ, 
N»B. — This writ is to be served within six calendar months 
from the date hereof, or if renewed, from the date of such 
renewal, including the day of such date, and not afterwards. 

Indorsement to he made on the Writ hefore Service thereof. 

This writ was issued by E. F., of , attorney for the 

plaintiff. Or, This writ was issued in person by A. B., who 

resides at {mention the citj/y town, or parish, and also the name of 

the hamlet, street, and numher of the hov^se of tJie plaintiff 

residence). 

Indorsement, 

The plaintiff claims ( pounds principal and interest) ; or, 

pounds, balance of principal and interest due to him as 
the payee (or indorsee) of a Bill of Exchange or Promissory Xote, 
of which the following is a copy : — 

(Here copy Bill of Exchange or Promissory Note^ and ad 
indorsements upon it.) 

* The procedure under this Act is not affected by the Supreme Court d 
Judicature Act, 38 & 39 Vict. c. 77, Sched. 1, ord. 2, § 6. 
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And if the amount thereof be paid to the plaintiff or his attomej 

within days from the service hereof, further proceedings 

will be stayed. 

Notice. 

Take nqtice, that if the defendant do not obtain leave from one 
of the Judges of the Courts within twelve days after having been 
served with this writ, inclusive of the day of such service, to 
appear thereto, and do within such time cause an appearance to be 
entered for him in the Court out of which this writ issues, the 
plaintiff will be at liberty at any time after the expiration of such 
twelve days to sign final judgment for any sum not exceeding the 
sum above claimed, and the sum of pounds for costs, and 

issue execution for the same. 

Leave to appear may be obtained on an application at the 
Judges* Chambers, Serjeants' Inn, London, supported by affidavit 
showing that there is a defence to the action on the merits, or that 
it is reasonable that the defendant should be allowed to appear in 
the action. 

Ind'yrsement to he made on the Writ after service thereof. 

This was served by X. Y. on L. M. (the defendant 

the defendants), on Monday the day of 

18 , 

By X. Y. 

B. 

In the Queen's Bench. 

On the day of in the year of our Lord 

18 \Po>y of signing Judgment\ 

England (to wit). A. B. in his own person \or by 
his attorney] sued out a writ against C. D. indorsed as follows : — 

\Here copy indorsement of PlainXiff^s Claim.^ 
and the said C. D. has not appeared : 

Therefore it is considered that tho said A. B. recover against the 
said C. D. pounds, together with pounds for 

costs of suit. 

26 & 26 Vict. c. 89. 

A71 Act for the Incorporation, Regulation, and Winding-vp Trading Publication of 

Companies and other Associations. — F^th August, 1862.1 fl^® ^7 * 

^ L o ' J limited 00m- 

41. Every limited company under this Act, whether limited by pany. 
shares or by guarantee, shall paint or affix, and shall keep painted 
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or affixed, its name on the outside of every office or place in which 
the business of the company is carried on, in a conspicuous position 
in letters easily legible, and shall have its name engi-aven in legible 
characters on its seal, and shall have its name mentioned in legible 
characters in all notices, advertisements, and other official publica- 
tions of such company, and in all bills of exchange, promissory notes, 
indorsements, cheques, and orders for money or goods purportiog 
to be signed by or on behalf of such company, and in all bills of 
parcels, invoices, receipts, and letters of credit of the company. 

42. If any limited company under this Act does not paint or 
affix, and keep painted or affixed, its name "in manner directed hj 
this A.ct, it shall be liable to a penalty not exceeding five pounds 
for not so painting or affixing its name, and for every day during 
which such name is not so kept painted or affixed, and every 
director and manager of the company who shall knowingly and 
wilfully authorise or permit such default shall be liable to the like 
penalty ; and if any director, manager, or officer of such company, 
or any person on its behalf, uses or authorises the use of any seal 
purporting to be a seal of the company whereon its name is not 
so engraven as aforesaid, or issues or authorises the issue of anj 
notice, adveHisement, or other official publication of such com- 
pany, or signs or authorises to be signed on behalf of such com- 
pany any bill of exchange, promissory note, indorsement, cheque, 
order for money or goods, or issues or authorises to be issued any 
bill of parcels, invoice, receipt, or letter of credit of the company, 
wherein its name is not mentioned in manner aforesaid, he shall 
be liable to a penalty of fifty poimds, and shall further be person- 
ally liable to the holder of any such bill of exchange, promissory 
note, cheque, or order for money or goods, for the amount thereof 
unless the same is duly paid by the company. 

47. A promissory note or bill of exchange shall be deemed to 
have been made, accepted, or indorsed on behalf of any companj 
under this Act, if made, accepted, or indorsed in the name of the 
company by any person acting under the authority of the compaDj, 
or if made, accepted, or indorsed by or on behalf or on account of the 
comi^any, by any person acting under the authority of the company. 

96. The official liquidator shall have power, with the sanction 
of the Court, to do the following things. ... To draw, accept, 
make, and indorse, any bill of exchange or promissory note in 
the name of, and on behalf of the company. 
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33 & 34 Vict. cap. 97. 

An Act /or granting certain Stamp Duties in lieu of Duties of tJve 
same kind now payable under various Acts, and consolidating 
an/l amending provisions relating thereto, — [10th August, 
1870.] 

General Kegulations. 

7. (1.) Every instrument written upon stamped material is to How instru- 

be written in sucii manner, and every instrument partly or wholly peJ^ts are to 

, I .^ ^ be written and 

written before being stamped is to be so stamped, that the stamp stamped, 
may appear on the face of the instrument, and cannot be used for 
or applied to any other instrument written upon the same piece 
of material. 

(2.) If more than one instrument be written upon the same 
piece of material, every one of such instruments is to bo sepa- 
rately and distinctly stamped with the duty with which it is 
chargeable. 

8. Except where express provision to the contrary is made by Instrumenta to 
.1. .1 * . be separately 
this or any other Act, charged with 

(1.) An instrument containinof or relatinof to several distinct <*^*y i^ ®®'**"* 
. P . . . cases, 

matters is to be separately and distinctly charged, as if it wei*e a 

separate instrument, with duty in respect of each of such 
matters. 

(2.) An instrument made for any consideration or considera- 
tions in respect whereof it is chargeable with ad valorem duty, 
and also for any further or other valuable consideration or con- 
siderations, is to be charged with duty in respect of such last- 
mentioned consideration or considerations as if it were a separate 
instrument made for such consideration or considerations only. 

9. (1.) A stamp which by any word or words on the face of it As to the use 
is appropriated to any particular description of instrument is not ted^sSlnpaT 
to be used, or, if used, is not to be available, for an instrument of 

any other description. 

(2.) An instrument falling under the particular description to 
which any stamp is so appropriated as aforesaid is not to be 
deemed duly stamped, unless it is stamped with the stamp so 
appropriated. 

11. Where an instrument is chargeable with ad valorem duty Money in 
in respect of any money in any foreign or colonial currency, such foreign or 
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dfitj ghall be calculated on the Taloe of sodi money in Britidi 
currencj according to the carrent rate of exchange on the daj of 
the date of the instmment 

13. Where an instrument contains a statement of cur r en t rate 
of exchange, or average price, as the case maj require, and is 
Htam|ied in acconLince with such statement, it is, so far as regards 
the subject-matter of such statement, to be deemed duly stamped, 
unless or until it is shown that such statement is nntme, and that 
the instrument is in fact insufficiently stamped. 

17. Save and except as aforesaid, no instrument executed in 
any part of the United Kingdom, or relating, irheresoever exe- 
cuted, to any property situate, or to any matter or thing done or 
to \}e done, in any part of the United Kingdom, shall, except in 
criminal proceedings, be pleaded or given in evidence, or admitted 
to be good, useful, or available in law or equity, unless it is duly 
stamped in accordance with the law in force at the time when it 
was Hntt executed. 

18. (1.) Subject to such regulations as the Commissioners 
may think fit to make, the Commissioners may be required by any 
person to express their opinion with reference to any executed 
instrument u[ion the following questions : 

(a.) Whether it is chargeable with any duty : 

(6.) With what amount of duty it is chargeable. 

(2.) If the Commissioners are of opinion that the instrument is 
not chargeable with any duty, such instrument may be stamped 
wit!) a particular stamp denoting that it is not chargeable ^th anj 
duty. 

(3.) If the Commissioners are of opinion that the instrument is 
chargeable with duty, they shall assess the duty with which ifc is 
in their opinion chargeable, and if or when the instrument is duly 
stamped in accordance with the assessment of the Commissioners, 
it may be also stamped with a particular stamp denoting that it is 
duly stamped. 

(4.) Every instrument stamped with the particular stamp de- 
noting either that it is not chargeable with any duty, or is duly 
stamped, shall be admissible in evidence, and available for all pur- 
poses notwithstanding any objection relating to duty. 

(5.) Provided as follows : 

{(f.) An instrument upon which the duty has been assessed by 
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the Commissioners shall not, if it is unstamped or 
insufficiently stamped, be stamped otherwise than in 
accordance with the assessment of the Commissioners. 
(6.) Nothing in this section contained extends to any instru- 
ment chargeable with duty, and made as a security for 
money or stock without limit : 
(c.) Nothing in this section contained shall be deemed to 
authorise the stamping after the execution thereof of any 
instrument prohibited by law from being so stamped.* 
24. (1.) An instrument, the duty upon which is required, or How duties to 
permitted by law, to bo denoted by an adhesive stamp, is not to 
be deemed duly stamped with an adhesive stamp unless the person tion^M to ^e" 

required by law to cancel such adhesive stamp cancels the same cancellation of 

. , adhesive 

by writing on or across the stamp his name or initials, or the name stamps. 

or initials of his firm, together with the true date of his so writ- 
ing, so that the stamp may be effectually cancelled, and rendered 
incapable of being used for any other instrument, or unless it is 
otherwise proved that the stamp appearing on the instrument was 
affixed thereto at the proper time. 

(2.) Every person who, being required by law to cancel an Penalty for 
adhesive stamp, wilfully neglects, or refuses duly and effectually refti^*£io. 
to do so in manner aforesaid, shall forfeit the sum of ten pounds. 

As TO Bane Notes, Bills of Exchange, and Promissory Notes. 

46. The term " banker " means and includes any corporation, Interpretation 
society, partnership, and persons, and every individual person ^ ®"^"' 
carrying on the business of banking in the United Kingdom. 

The term " bank note " means and includes — 

(1.) Any bill of exchange or promissory note issued by any 
banker, other than the governor and company of the 
Bank of England, for the payment of money not exceed- 
ing one hundred pounds to the bearer on demand :' 

(2.) Any bill of exchange or promissory note so issued which 
entitles, or is intended to entitle, the bearer or holder 
thereof, without indorsement, or without any further or 
other indorsement than may be thereon at the time of 
the issuing thereof, to the payment of money not exceed- 
ing one hundred pounds on demand, whether the same 

* See Vcdlance v. ForheSf 27th June, 1879, 6 R. 1099. 
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be 80 expressed or not, and in whatever form, and by 
whomsoever such bill or note is drawn or made. 
Bank notes 46. A bank note issued duly stamped, or issued unstamped 

r^wued. ^y * banker duly licensed or otherwise authorised to issue un- 

stamped bank notes, may be from time to time re-issued with- 
out being liable to any stamp-duty by reason of such re-issuing. 
PeHaltyfor 47. (1.) If any banker, not being duly licensed or otherwise 

unatamped authorised to issue unstamped bank notes, issues, or causes or 
bank note,£50, permits to be issued, any bank note not being duly stamped, he 

shall foi*feit the sum of fifty pounds, 
'or receiving, (2.) If any person receives or takes any such bank note in 
payment or as a security, knoi^dng the same to have been 
issued unstamped contrary to law, he shall forfeit the sum of 
twenty pounds. 
Interpretation 48. (1.) The term "bill of exchange" for the purposes of 
^f*^^"^^' *'^^ '^^^ includes also draft, order, cheque, and -letter of credit, 
and any document or writing (except a bank note) entitling or 
purporting to entitle any person, whether named therein or not, 
to payment by any other person of, or to draw upon any other 
person for, any sum of money therein mentioned. 

(2.) An order for the payment of any sum of money by a bill 
of exchange or promissory note, or for the delivery of any bill 
of exchange or promissory note in satisfaction of any sum of 
money, or for the payment of any sum of money out of any 
particular fund which may or may not be available,* or upon anj 
condition or contingency which may or may not be performed or 
happen, is to be deemed for the purposes of this Act a bill of 
exchange for the payment of money on demand. 

(3.) An order for the payment of any sum of money weekly, 
monthly, or at any other stated periods, and also any order for 
the payment by any person at any time after the date thereof 
of any sum of money, and sent or delivered by the person 
making the same to the person by whom the payment is to be 
made, and not to the person to whom the payment is to be 
made, or to any person on his behalf, is to be deemed for the 
purposes of this Act a bill of exchange for the payment of money 
on demand. 
Interpretation 49. (1.) The term "promissory note" means and includes any 

of term **pio- ' 

missory note." * See Taylor v. Hutchison, 13th Feb. 1845, 7 D. 420. 
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document or writing (except a bank note) containing a promise to 
pay any sum of money. 

(2.) A note promising the payment of any sum of money out 
of any paHicular fund which may or may not be available, or 
upon any condition or contingency which may or may not be 
performed or happen, is to be deemed for the purposes of this 
Act a promissory note for the said sum of money. 

60. The fixed duty of one penny on a bill of exchange for The fixed duty 
the payment of money on demand may be denoted by an adhesive t^J^erive*^ 
stamp, which is to be cancelled by the person by whom the bill is stamp, 
signed before he delivers it out of his hands, custody, or power. 

61. (1.) The ad valorem duties upon bills of exchange and Ad valorem 
promissory notes drawn or made out in the United Kingdom are aenoTedhi 

to be denoted by adhesive stamps. certain cases 

. by adhesive 

(2.) Every person into whose hands any such bill or note stamps. 

comes in the United Kingdom before it is stamped shall, before 

he presents for payment, or indorses, transfers, or in any manner 

negotiates, or pays such bill or note, affix thereto a proper adhesive 

stamp or proper adhesive stamps of sufficient amount, and cancel 

every stamp so affixed thereto. 

(3.) Provided as follows : Provisoes 

for the 

(a,) If at the time when any such bill or note comes into protection of 
the hands of any bondjlde holder thereof there is affixed ^^^^, 
thereto an adhesive stamp effectually obliterated, and 
purporting and appearing to be duly cancelled, such 
stamp shall, so far as relates to such holder, be deemed 
to be duly cancelled, although it may not appear to have 
been so affixed or cancelled by the proper person. 

(6.) If at the time when any such bill or note comes into the 
hands of any bondjlde holder thereof there is affixed 
thereto an adhesive stamp not duly cancelled, it shall be 
competent for such holder to cancel such stamp as if he 
were the person by whom it was affixed, and upon his 
so doing such bill or note shall h6 deemed duly stamped, 
and as valid and available as if the stamp had been 
duly cancelled by the person by whom it was affixed. 

(4.) But neither of the foregoing provisoes is to relieve any per- not to relieve 
son from any penalty incurred by him for not cancelling any t|^^n. *' 
adhesive stamp. 

8 
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52. A bill ci exdumge or promiaorj note porportiiig to be 
drawn or made oot of the United Kingdom ii^ for the purposes of 
this Act, to be deemed to hATO been so drmwn or mude, althon^ it 
maj in fMct have been drawn or made within the XTnited Kingdom. 

53. (1.) Where a biU of exchange or promissory note has been 
written on material bearing an impressed stamp c^ sufficient 

a^Dotoi* amount bot of improper denomination, it maj be stamped with 
be stamped the proper stamp on payment of the dutj, and a penalty of forty 
shillings if the bill or note be not then payable according to iti 
tenor, and of ten poonds if the same be so payable. 

(2.) Except as aforesaid, no bill of exchange or promissory note 
shall be stamped with an impressed stamp after theexecation thereat 

54. (1.) E^eiy person who issnes, indorses, transfers, negoiuAidBt 
presents for payment, or pays any bill of exchange or promisBOiy 
note liable to duty and not being duly stamped, shall forfeit the 
sum of ten pounds, and the person who takes or receives tnm 
any other person any such bill or note not being duly stamped, 
either in payment or as a security, or by purchase or otherwise 
shall not be entitled to reoovor thereon, or to make the same 
available for any purpose whatever. 

(2.) Provided that if any bill of exchange for the payment of 
money on demand, liable only to the duty <^ one penny, is pre- 
sented for payment unstamped, the person to whom it is so 
presented may affix thereto a proper adhesive stamp, and cancel 
the same, as if he had been the drawer of the bill, and may, 
upon so doing, pay the sum in the said bill mentioned, and 
charge the duty in account against the person by whom the bOl 
was drawn, or deduct such duty from the said sum, and such Inll 
is, so far as respects the duty, to be deemed good and valid. 

(3.) But the forgoing proviso is not to relieve any person from 
any penalty he may have incurred in relation to such bill. 

55. When a bill of exchange is drawn in a set according to 
the custom of merchants, and one of the set is duly stamped, the 
other or others of the set shall, unless issued or in some manner 
negotiated apart from such duly stamped bill, be exempt from duty; 
and upon proof of the loss or destruction of a duly stamped liiD 
forming one of a set, any other bill of the set which has not been 
issued or in any manner n^otiated apart from such lost or de- 
stroyed bill may, although unstamped, be admitted in evidence to 
prove the contents of such lost or destroyed bilL 
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As TO Duplicates and Counterparts.. 

93. The duplicate or counterpart of an instrument charge- ^'''^^'[A^y 
able with duty (except the counterpart of an instrument charge- 
able as a lease, such counterpart not being executed bj or on 
behalf of any lessor or granter), is not to be deemed duly 
stamped unless it is stamped as an original instrument, or un- 
less it appears by some stamp impressed thereon that the full and 
proper duty has been paid upon the original instrument of which 
it is the duplicate or counterpart. 

As TO Notarial Acts. 

116. The duty upon a notaiial act, and upon the protest by a Duty may 
notary public of a bill of exchange or promissory note, may be J^^^*^^ 
denoted by an adhesive stamp, which is to be cancelled by the stamp, 
notary. 

SCHEDULE. 
BANK NOTE— 

For money not exceeding JBI, 
Exceeding £1 and not exceeding £2, 
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5, 
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10, 




10 


,y 20, 
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„ 100, 
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sections 45, 


46, and 47. 
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BILLS OF EXCHANGE— 

Payable on demand,* . . . .001 

BILL OF EXCHANGE of any other kind whatso- 
ever (except a Bank Note) and PROMISSORY 
NOTE of any kind whatsoever {except a Bcmk Note) 
— drawn, or expressed to be payable, or actually 
paid, or indorsed, or in any manner negotiated in 
the United ELingdom : 

Where the amount or value of the money for 

* A post dated bill of exchange payable on-demand is chargeable under 
this head, Oatty y. Pry^ 2 Ex. Div. 265 ; Misa y\Curri€, 1 Ap. Cases, 554. 
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tliebtlla 
not exceed £5^ .... 
Exceeds £5 and does not exceed XIO, 

„ 10 „ 25, . 

25 „ 50, . 

50 ^ 75, . 

75 „ 100, . 

100— 

for erery £100, and also for any firmciionml 
part of £100, of sach amount or Tmlae, . 

ExxxpnoKS. 

(1.) Bill or note issued by the Governor and 
Company of the Bank of England or Bank 
of Ireland. 

(2.) Draft or order drawn by any banker in the 
United Kingdom upon any other banker 
in the United Kingdom, not payable to 
bearer or to order, and used solely for the 
purpose of settling or clearing any account 
between such bankers. 

(3.) Letter written by a banker in the United 
Kingdom to any other banker in the United 
Kingdom, directing the payment of any 
sum of money, the same not being payable 
to bearer or to order, and such letter not 
being sent or delivered to the person to 
whom payment is to be made, or to any 
person on his behalf. 

(4.) Letter of credit granted in the United King- 
dom authorising drafts to be drawn out of 
the United Kingdom payable in the United 
Kingdom. 

(5.) Draft or order drawn by the Accountant- 
Genei-al of the Court of Chancery in Eng- 
land or Ireland. 

(6.) Warrant or order for the payment of any 
annuity granted by the Commissioners for 
the Reduction of the National Debt, or for 
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the payment of any dividend or interest 
on any share in the Grovemment or Parlia- 
mentary stocks or funds. 
(7.) Bill di-awn by the Lords Commissioners of 
the Admiralty, or by any person under 
their authority, under the authority of any 
Act of Parliament upon and payable by 
the Accountant-General of the Navy.* 

(8.) Bill drawn (according to a form prescribed 
by Her Majesty's oixiers by any person 
duly authorised to draw the same) upon 
and payable out of any public account for 
any pay or allowance of the army or other 
expenditure connected therewith. 

(9.) Coupon or warrant for interest attached to 
and issued with any security. 

And 5ce sections 48, 49, 60, 51, 52, 53, 64, and 65. 

DRAFTS for money. See Bill of Exchange, and 
section 48. 

PROMISSORY NOTE. See Bank Note, Bill op 
Exchange, and section 49. 

PROTEST of any bill of exchange or promissory note : 

Where the duty on the bill or note does not f The same 

K duty as the 
exceed Is. . . . . . . ( bill or note. 

In any other case, . . . .010 

And see section 116. 

34 Vict. cap. 17. 

An Act to make provision for Bank Holiday s^ and respecting obliges 
tions to make payments and do other Acts on such Bank 
Holidays,— [26th. May, 1871.] 

Whereas it is expedient to make provision for rendering the day 
after Christmas Day, and also certain other days, bank holidays, 
and for enabling bank holidays to be appointed by royal proclama- 
tion: 

• SeeZ5&Be Vict, c 20, § 7. 
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Be it enacted by the Queen's most Excellent Miyestj, by and 
with the ad\dce and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and bj the 
authority of the same, as follows : 
S^vw?" ^' -^^^^ *^® passing of this Act, the several days in the 

to be p*7able schedule to this Act mentioned (and which days are in this Act 
JJ^^y^**"^"^* hereinafter referred to as bank holidays) shall be kept as dose 
holidays in all banks in England and Ireland and Scotland respect- 
ively, and all bills of exchange and promissory notes which are 
due and payable on any such bank holiday shall be payable, and 
in case of non-payment may be noted and protested, on the next 
following day, and not on such bank holiday ; and any such noting 
or protest shall be as valid as if made on the day on which the 
bill or note was made due and payable ; and for all the purposes 
of this Act the day next following a bank holiday shall mean the 
next following day on which a bill of exchange may be lawfully 
noted or protested. 
Provision as to 2. When the day on which any notice of dishonour of an unpaid 
honour and bill of exchange or promissory note should be given, or when the 
S^hi^Sr*'* day on which a bill of exchange or promissory note should be pre- 
sented or received for acceptance, or accepted or forwarded to any 
referee or referees is a bank holiday, such notice of dishonour shall 
be given and such bill of exchange or promissory note shall be pre- 
sented or forwarded on the day next following such bank holiday. 
As to any pay- 3. ]^o person shall be compellable to make any payment or to 
hoUdays? * ^^ ^^7 ^^* upon such bank holidays which he would not be com- 
pellable to do or make on Christmas Day or Gk>od Friday ; and the 
obligation to make such payment and do such act shall apply to 
the day following such bank holiday ; and the making of such pay- 
ment and doing such act on such following day shall be equivalent 
to payment of the money or performance of the act on the holiday. 
Appointment 4. It shall be lawful for Her Majesty, from time to time, as to 

of snociiQ. bank _ 

holidaysby Her Majesty may seem fit, by proclamation, in the manner in 
roy^procla- -^IqcI^ solemn fasts or days of public thanksgiving may be 
appointed, to appoint a special day to be observed as a bank 
holiday, either throughout the United Kingdom or in anv part 
thereof, or in any county, city, borough, or district therein, and 
any day so appointed shall be kept as a close holiday in all banks 
within the locality mentioned in such proclamation, and Rh^ll as 
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regards bills of exchange and promissory notes payable in such 
locality, be deemed to be a bank holiday for all the purposes of this 
Act. 

6. It shall be lawful for Her Majesty in like manner, from time Day appointed 
to time, when it is made to appear to Her Majesty in council in day may be^ 
any special case that in any year it is inexpedient that a day by altered by 
this Act appointed for a bank holiday should be a bank holiday, Council. 
to declare that such day shall not in such year be a bank holiday, 
and to appoint such other day as to Her Majesty in council may 
seem fit to be a bank holiday instead of such day, and theteupon 
the day so appointed shall in such year be substituted for the day 
so appointed by this Act. 

6. The powers conferred by sections three and four of this Act Exercise of 
on Her Majesty may be exercised in Ireland, so far as relates to ^^©"bTsec- 
that part of the United Kingdom, by the Lord Lieutenant of *i**°* ^ *^** ^ 

T 1 1 • .1 in Ireland by 

Ireland in council. Lord lieuten- 

7. This Act may be cited for all purposes as " The Bank |J** . x.. , 
HoHdays Act, 1871." 

SCHEDULE. 

Bane Holidays in England and Ireland. 

Easter Monday. 

The Monday in Whitsun week. 

The first Monday in August. 

The twenty-sixth day of December, if a week day. 

Bank Holidays in Scotland. 

New Year's Day. 
Christmas Day. 

If either of the above days falls on a Sunday, the next following 
Monday shall be a bank holiday. 
Good Friday. 
The first Monday of May. 
The first Monday of August 

36 & 36 Vict. cap. 20. 

An Act to grant certain Duties of Customs and Inland Revenue, 
and to alter other Duties, — [27th June, 1872.] 

7. So much of the Stamp Act, 1870, as limits the exemption 



i64 

frcm jtaunp duty cf biZj of czdwnge drvwa bj* tiie Ijords Com- 
miaucners of tha* Aimiralrr. or hw anj { wi mh under their authority 
upcn. &sii pATmbue hj tl:« AceoaaUkafi-Gencrml of the Navy to bilk 
dravn icuier due aauioricT of aaj Act of Pariuunent is hereby 



38 VicL a^L IS. 

Am 1^ So ^x£€Hii to 'Ae Lfxity Ctutom ffaums^ Iidand Bevemu 
OJtctfi, anti E*:ndiruj WarekcMX* ut England and Ireland. 
(rtfrr<:i/« /r'.rwv.fw cr the Bamk Holidajfm Act, 1871, and U 
aaiinyl tke asa*'. — [I3ch Mar, 1375.] 

w1:a Sch 2. Wlienever cHe event T^dxth daj of December shall fall on i 

December 9»r.* ^ . * , . . 

on A S'lotiiT, Sur.iay, tie M^idlkj iimuvitiiacelj following — tba.t is to say, th 

th^bl^^y^ ivei::j-3even-Ji iij of December shall be a holiday under th« 
Ac:, and aldo under the Bank Holidays Act^ 1S71. 

40 & 41 ^ct 09. 69. 

.•In Act to am^nd th't hiu: irtM respect to the transfer of Stod 
j&rmin'j fiiri cf ihkf PuUic Debt of any Colony, and the Stamf 
Dutj OH tuck trati^jtr. — [14th August, 1877.] 

Stock certifi. 7 * ♦ * ♦ * 

** ' There shall be attached to such certificate (1.6., a Colonial stock 

certincate\ coupons entitling the bearer of, or person named in tbe 
coupons, to the dividends on the stock for a limited period. 
♦ ♦ * ♦ ♦ # 

A coupon so issued shall be deemed to be a cheque on a banker 
within the meaning of any law or enactment for the time being in 
force relating to cheques other than any enactment relating to 
stamp duties. 
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FORMS. 

BILLS. 
1. Inland Bill. 

^^^^' Edinburgh, let Dee&mher, 1882. 

One month after date (or, days or months after sight ; or, on 
demand; or, at sight; or, on 2nd Jan. 1883 ; or, at Whitsunday 
next) pay to me or order (or to bearer, or to C. D.), the sum of 
One hundred pounds sterling, value received (or value in account 
with H. F). 

To Messrs. G. H. & Co., ^ ^' 

Merchants, 103 Street, Glasgow. 



£5000. ^' ^^^^'^^ ^'"^ 

Leith, let December, 1882. 

At sight (or, on demand ; or, on 30th January, 1883 ; or, 
days after sight, days after date; or, at usance) pay this 
first bill of exchange (second and third of the same tenor, and date 

not paid) at No. , Hamburg, to Messrs. A. B. & Co., or 

order the sum of Five thousand pounds sterling, value received in 
iron. 

To Messrs. C. D. & Co., ^ ^' 

Merchants, Hamburg. 
In case of need, at 
Messrs. X. & Y., 

Bankers, Hamburg. 



3. Bank Cheque. 
No. A 22147. 

Edinbubgh, let Decevnher, 1882. 

To Bank of Scotland, Edinburgh. 
Pay to , or bearer (or order) the sum of Ten poimds 

sterling. 

£10. ^ ^' 
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PROMISSORY NOTES. 

Edivbuboh, 20th November^ 1882. 

On demmnd (cr^ at Whitsondaj next; cr^ on lot January, 1883; 
or^ at days, or months after date) I promise to paj to 0. D., or 
order the sum of Fiftj pounds, yalue received in booka 

A.B. 



Edikbuboh, 2(Hh N&vemher^ 1882. 

On demand (or, u< tupra^ we promise jointly (or jointly and 
severally) to pay to C. D., within the Head Offioe of the National 
Bank of Scotland Limited, Edinburgh, the sum of One hundred 

pounds, value received. 

A.R 
KF. 



ACCEPTANCEa 

1. Genkral. 

Accepted (or accepts). 

A.B. 
A. B., 2l8t November, 1882. 
A. R as cautioner. 

2. Qualified. 

Accepted payable, if drawer remits before maturity. 

Accepted for one half only (or for Fifty pounds). 

Accepted payable at the Bank of Scotland, Edinburgh only, and 

not elsewhere. 
Accepted 10th August, 1883 ; payable at sixty days after this 

date. 

A.R 

3. For Honour. 

Accepted for the honour of C. D., 9fwpra 'protest, 

A.B. 
Accepted, S. P. 

A. B. 
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INDORSEMENTS. 
1. Blank Indorsements. 



Pay to or bearer. 

2. Special Indorsements. 
Pay to C. D. 

Pay to C. D. or order, value received in iroiu 
Pay to C. D.'s order. 

3. Eestrictive Indorsements. 
Pay to C. D. only 

Pay to C. D.'s account. 

Pay to C. D. for my use. 

Pay to C. D. for collection. 

Pay to C. D. or order for collection. 

Pay to C. D. for the account of X. 



4. Conditional Indorsements. 

Pay to C. D., if he retires my promissory note to him for £100, 

dated 7th July, 1883. 
Pay to C. D. on delivery to me of 100 quarters of wheat ex 

Berlin, on or before 10th August, 1883. 

Indorsement Limiting or Negativing Liability. 

Pay to C. D. or order. 

A. B., without recourse (or without recourse except to the 
extent of £10). 

6. Indorsement per Aval. 

A. B. 
A. B. as cautioner. 



A.B. 


A, B. 


A. 


B. 


A. 


B. 


A. 


B. 


A. 


B. 


A. 


B. 


A.B. 


A. 


B. 


A. 


B. 


A. 


B. 
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PROTEST OF A BILL FOR NON-PAYMENT. 

At Glasgow, the Thirtieth day of December, 
Eighteen hundred and eighty-two. 

(Prefix copy of the biU cmd i/ndorsemerUs.) 

The principal bill above copied was, At Number One hundred 

and Three Street, Glasgow, presented on said date, and 

payment thereof was demanded by me, Notary Public subscribing, 

to which demand J. K., a partner of, and on behalf of, the said 

firm, made answer (here state answer if any) (or the fact that the 

drawee or acceptor could not be found) ; and the said bill was 

thereupon duly protested by me, Notary Public subscribing, at the 

request of X. Y., holder of the said bill, for non-payment of its 

contents, against the said G. H. & Co. (if they have accepted), 

acceptors thereof, and the drawer and indorsers thereof jointly 

and severally for the amount of the said bill, interest and expenses 

(or i/n the case of a foreign bill^ 8ay, for the amount of the said bill, 

re-exchange and interest thereon), as accords, in presence of B. M. 

and C. N., clerks to me Notary Public, witnesses specially called 

to the premises. 

(Veritas) R. S., N.P. 

B. M., witness, 

C. N., toitness. 



PROTEST OF A BILL FOR NON-ACCEPTAJSTCR 

At Edinburgh, the Tenth day of December, 
Eighteen hundred and eighty-two years. 

(Prefix copy of the Mil and indorsements.) 

The principal bill above copied was presented to C D,, the 

drawee of said bill, within his office. No. Street, 

Edinburgh, by me. Notary Public subscribing, and acceptance 
thereof was demanded by me, and refused by the said 0. D., who 
gave the answer (here state the answer if any), (or, who gave no 
answer or who could not be found, as the case may be), where- 
upon the said bill was duly protested by me for non-acceptance at the 
request of X. Y., the holder thereof, against the drawer and indorsen 
thereof jointly and severally for the amount of the said bill, interest 
and expenses (or in the case of a foreign billy say, for the amount of 
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the said bill, re-exchange and interest thereon), as accords, in 
presence of B. M. and C. N., both clerks to me, Notary Public. 

{Veritas) D. BL, N.P. 

B. M., witness, 

C. N., loitness. 



PROTEST OF SAME BILL FOE NON-PAYMENT. 

At Edinburgh, the Thirteenth day of January, 
Eighteen hundred and eighty-three. 

Which day the said bill was duly presented by me, Notary 

Public subscribing, at No. Street, Edinburgh (or 

other place of payment), and payment thereof was duly demanded 
by me and refused by the said 0. D., who gave answer (here state 
the answer if any, or that no person was found at said place 
of payment), whereupon the said bill was duly protested by me 
for non-payment (and as in preceding form). 



ACT OF HONOUR. 

Thereafter, the same day, in presence of me. Notary Public, 
appeared H. F., merchant in Edinburgh, who offered to pay the 
contents of said bill to the said X. Y., the holder thereof, for 
honour and on account of J. K., indorser of the same, and having paid 
the same accordingly, he protested that said drawer (and acceptors, 
if the hUl has been accepted) and indorsers prior to the said X. Y. 
and the said J. K. should remain liable, jointly and severally, to 
him in like manner as they had been to the said holder. In 
presence of (as in preceding form). 



NOTICE OF DISHONOUR. 

[Date and address.] 

Take notice that a bill. No. for £ , drawn by 

you (or by A. B.) under date the — on , and payable 

at , has been dishonoured by non-payment (or non-aocept- 

ance), and that you are held responsible therefor. 
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Acceptance, meaning of, 23. 
definition and requisites of, 49. 

must be in writing, 49, 50. 

on the bill, 49, 50. 

signed, 27, 49, 50. 

by drawee or agent, 49, 50. 

must be to pay money, 49, 50. 

mere signature sufficient, 49. 

when necessary, 98. 

date of, 99. 

when date of, required, 50. 

time for acceptance, 50, 51. 

acceptance on blank stamp, 51. 

dating, as of date of second pre- 
sentment, 51. 

general, 51, 52. 

qualified, 51-53. 

kinds of qualified, 52. 

notification of, 58. 

delivery to give effect to, 58. 
Acceptance, French law requires 
"accepts" to be written on bill,166. 
Acceptance of bill in a set, 163. 
Acceptance for honour, rules as to, 
151-154. 

consent of holder required, 151, 152. 
Acceptor, contract of, 4, 67, 129. 

if name different from drawee^s, may 
be shown to be the same, 67, 69. 

discharge of, of bill in a set, 168. 

liability of, where two parts accepted, 
163. 

holder of bill at maturity cannot re- 
issue, 143, 144. 
Acceptor for honour, contract of, 154, 
155. 

presumed to accept for drawer, 151, 
154. 



Accommodation Bill, 5. 
when presentment of, dispensed with, 

HI, 112. 
when notice of dishonour dispensed 

with, 120. 
effect of prescription on daims of 
relief, 222. 
Accommodation party defined, 79. 
duties of, 81. 
liability of, 79. 

order of liability among, 79, 80. 
proof by parole of accommodation, 
80. 
Act, title of, 23. 
application of, 23. 
scope of, 1. 
Acknowledgment not a note, 192. 
Address of bill, 27. 
Advice, bill payable per, 27. 
Agent, who may be, 72. 
authority to, how given, 72. 
ratification of agent's acts, 72. 
partner as, 72. 
shipmaster as, 72, 73. 
where he signs in his own name, 

principal, not liable, 73. 
limits of mandate, 73. 
when not personally liable, 74. 
when liable, 74. 
liable, if he sign in name of fictitious 

or non-existent principal, 74. 
as to signature of, in case of doubt, 

74, 75. 
not presenting for acceptance, is liable 
to his principal, 99. 
Alienations in fraud of creditors, 209. 
Allonge, 87, 88. 

Alterations in law relating to bills, 3. 

T 
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Alteration, mftterial, avoids bill, 148-151. 
when not apparent, holder in due 
course not affected, 148, 150. 
Antedating bill, 43. 
Assent to quali&ed acceptance, 106. 
Assignment, completed by presentment 
of bill, 7. 
does not take effect, when drawer 

without capacity to contract, 67. 
not in England, 126. 
rules as to, in Scotland, 126-129. 
Assimilation of laws of United King- 
dom, 2. 
Authentication of bills, 6. 
Aval, indoTBer per, 132. 
rules as to, 132-134. 

Bank Holidays Act, 261-263. 
Bank Notes, defined, 194. 

issue restricted, 196, 241. 

may be re-issued, 144, 195. 

Scotch and Irish, nut a legal tender,! 95. 

must be stamped, unless a composition 
paid, 195. 

not subject to sexennial prescription, 
195, 221. 

summary diligence on, 195. 

liabilities of transFeror of, 195. 

in Scotland, for one pound, and mul- 
tiples thereof, 221, 242, 243. 
Bank note, defined for purpose of Cur- 
rency Acts, 247. 
Banker, duty of, to pay, how deter- 
mined of, 174. 

as to crossed cheques, 185. 

receiving payment of crossed cheque, 
\^'hen liable, 189. 

when liable to true owner of crossed 
cheque, 185. 
Bank of England notes, how signed, 28, 
244. 

a legal tender in England, 195. 

not a legal tender in Scotland or Ire- 
land, 29, 243. 

nor in England at the bank and its 
branches, 29. 



Bank of England notes demandalble for 

gold, 241. 
Bankruptcy Acts, 209, 211. 
Bankruptcy, rules in, unaltered, 208. 

Scotch rules, 209-213. 

at common law, 209. 

under 1621, c. 18, under 1681, a 5, 
who can claim on, 210. 

claims on bill by firm, 211, 212. 

claims on cross or accominodation 
bills, 212. 

rule ex parte Waring does not apply 
in Scotland, 213. 

English rules, 213, 
Bankrupt defined, 24. 
Bearer defined, 24. 
blank indorsement, 90, 91. 
Blank stamps, signature on, 50, 51. 
Bottomry bill, not a bill, but valid, 41. 
British Islands defined, 31. 
Business days, 40, 205. 
Business day, bill payable on, 44. 
Bill of Exchange defined, 25. 

codification of law relating to, 1. 

assimilation of laws of United Eling- 
dom, 2. 

differences in laws of United King- 
dom, 2. 

alterations in law, 8. 

original contract in, 8. 

privileges of, 6, 7. 

disadvantages of, 7, 8. 

authentication of, 6. 

inland, defined, 31, 256. 

definition in Stamp Act, 32. 

foreign, defined, 31, 32. 

is a bill though called by another 
name, 29. 

requisites of {see Requisites of Bill). 
Bill, sum in, must be certain, 88 39. 

interest on, 38, 89. 

bank interest on, 38, 39. 

how interest in foreign cnrrency 
calculated, 38, 39. 

where wrong sum filled in, proof by 
parole of true sum^ 89. 



CNDEX. 



275 



Bill, not invalid if wanting date, 25, 81. 

or, specification of value, 25, 31. 

not invalid if wanting places of draw> 
ing and payment, 25, 31. 

need not be holograph or tested, 26. 

may be in pencil, 26. 

addressee of, can alone accept, 27. 

effect of separate memorandum quali- 
fying order in, 27. 

signature of drawer, how made, 27. 

must be stamped, 7, 8. 

omissions in, how supplied, 29. 

value presumed, 7. 

time of payment, 25, 28, 40, ii, 

antedating, 43. 

postdating, 43. 

dating on Sunday, 43. 

not payable on Sunday, 44. 

negotiability of, 6. 

when nut negotiable, 36, 37. 

when negotiable, 36, 37. 

assignment by presentment of, 7. 

addressed to several drawees but not 
to drawees in the alternative, 33, 
34. 

interpretation of, where different 
parties are the same person, 32» 

where drawee a fictitious person or 
not having capacity to contract, 32. 
Bill granted — 

by pupils or minors, 63» 

by married women, 64. 

by intoxicated person, 65. 

by insane person, 65. 

by foreigner, 65. 

by partnership, 66. 

by unincorporated joint stock com- 
pany, 66. 

by incorporated company, 67. 
Bill, acceptance of (see Acceptance), 49. 

presentment for payment, rules as to, 
106-111. 

dishonour hy non-acceptance, 105. 

dishonour by non-payment, 113. 

payable to bearer, negotiation of, 85. 

payable to order, negotiation of, 85, 86. 



Bill, transference of,, for value with- 
out indorsement, 85. 
Bill payable after sight, time of pre- 
senting, 100. 
Bill, negotiation of, 100. 

payable after sight, presentment 
for acceptance necessary, 98, 99. 

date uf acceptance, 51. 

payable after sight, due date of, 45. 
Bill payable on demand defined, 40. 

postdated, effect of, 40. 

no days of grace on, 40. 

presentment of, 40. 

when overdue, 93. 

payable at determinable future time, 
41. 

where right of recourse lost, 8. 

allonge, 87, 88. 

for less than 20s. prohibited in Scot- 
land, 243. 

copy of, 87, 88. 

discharge of {see Discharge of Bill). 

when re- issuable, 138. 

when treated as a note, 32. 

effect of bill drawn by person not 
capable of incurring liability, 67. 

summary diligence on {see Summary 
Diligence), 7. 

provisions as to, apply, with excep- 
tions to notes, 202. 

sexennial prescription of, 221-225. 

limitation of action on, 225, 226. 
Bill in a set defined, 162. 

indorsee entitled to all the parts, 163, 
164. 

effect of indorsing parts to different 
holders, 162, 163. 

acceptance of rights of holders of 
different parts, intei' se, 163. 

discharge of, 163, 164. 

Cancellation, effect of, 147, 1^8. 
Capacity of drawer, acceptor cannot 

deny, 67. 
Capacity to incur liability on a bill 

defined, 68. 
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Cftpftcity of papUt, 68. 
minon, 68, 64. 
married women, 68, 64. 
foreignen, 64. 
insane persons, 65. 
joint-stock companies, 66. 
CSantion, when requisite to obtain a sist 

of diligence, 217-221. 
Certificate cannot be made up afterwards 
from note, 206, 207. 
when notary not accessible, 207. 
not a warrant for smnmarj diligence, 
207. 
Cheques, what are, 6. 
for less than 20s. prohibited in Scot- 
land, 243. 
when doty of banker to pay deter- 
mined, 174. 
eflfect of countermand in Scotland 

and in England, 174, 175. 
includes dividend warrants defined, 

176. 
rules as to presentment of, 172. 
Christmas Day, 44. 
Circular notes, what are, 10, 11. 
Codification of law relating to bills, 1. 
Companies Acts, not affected by this 

Act, 208. 
Composition on, in lieu of duty on bank 

notes, 246. 
Condition, verbal, how proved, 58. 
Conditional indorsement, 89. 

how proved, 90, 132. 
Confiict of laws, 164-170. 
cases on, 167, 168, 169. 
Consignation, when requisite to obtain 

a sist of diligence, 221. 
Constructive delivery, 60. 
Contract not complete till delivery, 58, 

59. 
Contracts on a bill, 5, 6. 
Contract in letter of credit, 8. 
Contract on bill, not variable, 8. 
by parole evidence, 59, 61, 62. 
Contracts of acceptor, 129, 180. 
of drawer and indorser, 180-132. 



Contracts, proof of other oosiditiflB^ 

how proved, 131, 182. 
Contract of acceptor for honfmr, 154, 

155. 
Contract of exchange, 3. 
obligations arising out o^ 3, 4. 
distinguished from the bill and the 
contracts on the bill, 4. 
Copy of a bill, 87, 88. 
Conditional acceptance, 52, 53. 
Countermand of payment of cheque, 

174. 
Coupons attached to colonial atodc 

certificate or cheque, 266. 
Crossed cheques, history of, 175-183. 
negotiabiUty o^ 176-178, 182, 183. 
banker paying, 181, 185, 186. 
on forged indorsement, liable, 181, 
182, 185, 186. 
Crossing, general and special defined,188. 
effect of, 185-188. 
effect of adding, ''not negotiable,'* 

183. 
different kinds of, 184. 
a material part of the cheque^ 185. 
obliterated, 186. 

protection to bankers, 188, 189. 
Crossing — who may cross, 184. 
Customary time for acceptance, 104. 

Damages on dishonour of bill, reoover- 

able by holder, 133-136. 
Date on bill, presumed true, 42, 43. 
of acceptance, 42, 99. 
of indorsement) presumption as to, 

93, 95. 
of payment of bill payable after 

sight, 45, 46. 
omission of, in bill payable alter date^ 

41. 
of protest for non-acceptance, 154. 
of acceptance for honour immaterial, 

154. 
of acceptance in bill payable at aiglit, 

holder may fill in true date» 42. 
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0ate, effect where wrong, filled in, 42. 
Days of grace, 44. 
none on bills payable on demand, 40, 

44. 
abolished in moRt countries, 45. 
Defective title, 81. 
Delivery defined, 24, 69. 
constructive, what is, 24, 25. 
is date of bill under Banlcruptcy Act 

in Scotland, 211. 
effect of, 58, 59, 60. 
when inferred, 60. 
constructive, 60. 

may be shown by parole to be con- 
ditional, but not against holder in 
due course, 58, 61, 62, 217. 
presumption in favour of, when 

rebutted, 54, 62. 
of paid bill, 125,126. 
Debt not necessarily extinguished by 

cancellation, 148. 
Diligence {see Summary Diligence). 
Disadvantages of bills and notes, 7, 8. 
Discharge of bill, 94, 138. 
modes of payment in due course, 

138, 139. 
by drawee or acceptor, 188. 
but not by drawer or indorser, unless 

he is a party accommodated, 138. 
by novation, 138. 
by renunciation, 144. 
by delegation, 139. 
by compensation, 139. 
by confusion, 143, 144. 
by cancellation, 139, 147» 148. 
by prescription, 139. 
Discharge of drawer and indoners, 51, 

100, 107, 114, 122. 
Dishonour of bill, right of recourse on,105. 
by non-acceptance, 107. 
by non-payment, 113. 
damages on, 133. 
Dividend warrants may be crossed, 207. 
Document credits, what are, 10. 
Documents neither bills nor notes, rules 
applicable to, 29, 80. 



Drawer, contract of, 4. 
contract of, 130-132. 
is conditional, unless conditions dis- 
pensed with, 131. 
discharge of, 51, 100, 107, 114, 122. 
drawer and drawee the same, effect 

of, 32, 33. 
of cheque, when discharged, 172. 
to what extent, 172, 173. 
Drawee must be indicated with reason- 
able certainty, 33, 34. 
optional stipulations by, 48. 
Drawee a fictitious person, effect of, 32, 
83, 102, 111. 
cannot be in succession, 33, 34. 
name of, may be added, 34. 
Due date, how fixed, 166, 170. 
Duplicate bill, owner's right to, 159. 
cannot be demanded when lost bill in 
hands of holder in due course, 161. 
must be stamped, 161, 259. 
of promissory note when claimable,l 6 1. 
Duress makes title voidable, 81, 83. 
Duties of holder as regards drawee or 
acceptor, as regards drawer, and 
prior indorser, 125. 
Duties of holder, foreign law as to, 165. 

Executor of holder may fill up bill, 57. 
Essentials of a bill {see Requisites of 

bill), 
according to French and GermanLaw, 

166. 

Fictitious drawee^ 32. 

payee, 35. 
Force and fear, what is, 81. 

renders title voidable, 81, 83. 
Forgery — caution or consignation not 

required in some cases to obtain a 

sist of diligence, 121. 
Foreign bill, how sum is estimated, 

165, 166. 
Foreign bills, sexennial prescription and 

English Act apply to, 221. 
Foreign law when applicaUe, 164-170. 
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IFon&fpi winon, 66* 

Foreign note, protest nnnecenarj, 203. 

Foreign stamp laws not enforced, 165. 

Form of bill, 25. 

French law as to bills, 166, 167. 

Fraud, suspension of charge on ground 

of, 218. 
Fraud, title defective where obtained 

through, 81. 

German law as to bills, 166-168. 
Good faith, defined, 203, 204. 
Good Friday, 44. 

Holder defined, 24, 25. 

former, of lost bill, only partially 
relieved from his duties, 162. 
Holder for value, defined, 75. 

holder presumed, 84. 

rights of, against transferor by de- 
livery, 136, 137. 

of accommodation bill, 80. 

relieved from certain duties, 80. 
Holder in due course defined, 81, 82. 

presumption that holder is, 84. 

presumption in favour of, in a ques- 
tion with an acceptor, 129. 

with a drawer or prior indorser, 130, 
131. 

bill valid in hands of, though not 
filled up in a reasonable time, nor 
in terms of authority, 54, 57. 

rights of, 96, 97. 

rights of, where verbal condition 
affecting delivery, 69. 

true owner of bill received from 
finder, 160. 

without notice of renunciation, 144. 

or non-apparent material alteration 
of bill, 149. 
Holder of cheque, when entitled to sue 

banker, 126-129, 173. 
Holder of oflBce may be payee, but can- 
not use summary diligence, 34, 36. 
Holder, right of, under restrictive in- 
dorsement, 92. 



Holder, when he has rights of holder in 

due course, 81. 
pre8ume<l to be for value, 84» 
unless proof that bill afifected by 

fraud, &c., 84. 
with defective title, powers of, 06. 
right of recourse on dishonour of bill, 

105, 113, 114. 

Illegal consideration, what is^ 76, 78, 
81,82. 

renders title voidable, 76. 
Inchoate bills and notes, 53-58, 1 96. 
Indemnity in case of lost bill, 162. 

even where action laid on dobt, 162. 
Indorsement, meaning of, 24. 

requisites of, 87, 88. 

special, 90, 91. 

blank, 90, 91. 

restrictive, 91, 92. 

forms of, 91, 92. 

by partner, 89. 

order of, 89. 

conditional, 89, 90. 

on an allonge, 87, 88. 

on a copy, 87, 88. 

foreign, 164-167. 

cancelling special, 87. 

without recourse, 48. 
Indorser, contract of, 130. 

is conditional unless conditions dis- 
pensed with, 131. 

optional stipulations by, 48. 

per avaZ, how liable, 132. 

as cautioner, how liable, 132. 

discharge of, 51, 100, 107, 114, 122. 

of note, discharge of, 198, 199. 

first, of note cnrre^ponds to drawer of 
accepted bill, 202. 
Insane and fatuous persons, bills granted 

by, 65. 
Intere5<t, amount on dishonoured bill 

may be withheld, 1 34. 
Interpretation of bill, 25. 

of terms, 23. 
Intoxicated persons, bills granted by, 65. 
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I. 0. 17. not a note, 192. 
lasae defined, 2^. 

Joint-stock company, unincorporated,66. 
incorporated, 66, 67* 
presentment for acceptance, how 
made to, 103. 
Joint and several notes, 197. 
Scotch and English law, as to, ex- 
plained, 197. 

Law merchant defined, 213, 214. 
Legal tender, what is, 29. 
Letters of credit, 8-22. 
contract in, 8, 9. 

rights and liabilities arising out of, 11. 
cases regarding, 12-22. 
different kinds of, 10. 
when grantor of, liable in damages, 

12-16. 
what damages given, 12. 
qualifications of grantor's obligation 

to repay, 16. 
general and special, 18. 
obligations of grantee of, 19. 
holder of, not obliged to use, 20. 
obligations of correspoudent of grantor, 

21. 
require to be stamped, 22. 
Lien — banker and factor's lien over bills, 

79. 
Limitation of action in England, 225, 

226. 
Local acceptances, 52. 
Lo£t bill, action on, 161, 162. 
indemnity must be given, 162. 
summary diligence on, not competent, 

216. 
remedies of owner, 159. 
Lost instrument, proving tenor of, 160, 
161. 



Maker of note corresponds to acceptor, 
202. 
Uability of, 201, 202. 
Marginal credits, what are, 10. 



Married women, powers of, in Scotland, 
64. 
in England, 64, 65. 

Material alteration avoids bill, 148-151. 

as regards Stamp Act, 149, 150. 
Minor, powers of, in England, 64. 

in Scotland, 63, 64. 
Month, meaning of, 45, 46. 



Negotiable cheque how rendered not 

negotiable, 183. 
NegotiabiHty of biUs, 93-96. 
of crossed cheques, 183, 186. 
what it includes, 6. 
Negotiation in breach of faith renders 
bill voidable, 81, 83, 84. 
of bill to party liable on bill, 95, 96. 
of bills defined, 85. 
of over-due or dishonoured bill, 93. 
Non-acceptance, bill dishonoured by, 
99, 105. 
of bill, left with drawee, if not 
accepted in customary time, 104. 
Non-business days, 205. 
Notification of acceptance, 58. 
Note payable on demand, 195. 
time of presentment, 198. 
when overdue, 198, 200. 
Notice of customer's death deternunes 

duty to pay cheque, 174. 
Notice of dishonour, effect of not giving, 
114. 
rules as to, 115. 
may be verbal, 115, 116. 
description of bill, 116, 118. 
to party or his agent in that behalf 

116, 119. 
in reasonable time, 116, 117. 
good, though miscarriage in post 

office, 117. 
excuses for non-notice and delay, 120. 
private knowledge not equivalent to, 

121. 
German and French law regarding, 
168. 
Noting of foreign bill, 121, 122. 
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Koiing of inland, not necMuury, except 
in certain cases, 121, 128, 124 
when equivalent to protest, 206. 

Obligations of grantor of letter of credit, 
11-19. 
of grantee of letter of credit, 19. 
of parties to bills and notes, 127-137. 
Open credits, what are, 10. 
Order to pay out of particular fund not 
a bill, 25. 
to do any act besides payment of 
money not a bill, 25. 

Parole evidence, when competent under 
former law in Scotland, 218. 
now admissible, 217. 
limitations, 221. 
Partial acceptance, 52, 53. 
protest necessary, if bill is foreign, 
106. 
Partial indorsement, 87. 
Partnership, bill granted by, 65, 66. 
signature of firm, 68, 69. 
presentment of bill drawn on, for 

acceptance to a partner, 103. 
bill granted by, claims in sequestra- 
tion. 
Partners, claim on bill by firm against, 
in sequestration in Scotland, 212. 
simimary diligence against, 216. 
Payee may be bearer, 34. 
or person named or indicated on bill, 

34, 35. 
or the holder of an office, 34, 36. 
name of,mis8pelt,how bill indorsed,S7. 
of crossed cheque, 187, 188. 
Payment in due course defined, 138. 
discharges bill, 138-140. 
for honour, rule as to, 157, 159. 
consent of holder not required, limita- 
tions on right to make, 158. 
if refused recourse is lost, 158. 
Person defined, 24. 
Personal Diligence Act, 238. 
Personal liability, how negotiated, 86. 



Place of payment of bill, 108. ^ / : 
Points in which laws of United King- 
dom differ, 2, 3. 
Powers of holder of bill, 96-98. 
Prescription (tee Sexennial Prescription). 
Privileges of bills and notes, 6, 7. 
Presentment of bill equivalent to inti- 
mated assignment in Scotland, 
126. 
but not so in England, 126. 
rules as to, in Scotland, 126-129. 
Presentment does not affect goods in 

the hands of drawee, 128. 
Presentment for acceptance, when 
necessary, 98. 
when optional, 98, 99. 
rules as to, 101-104. 
when excused, 102, 104. 
Presentment for payment, time, place 
of, 107. 
by whom made, 107. 
to all drawees, if not partners, 1C8, 

iio. 

to personal representative, 108. 

through the Post Office, 108. 

delay in, excused. 111, 112. 

dispensed with. 111, 112. 

not necessary to bind acceptor, unless 
special stipulation, 128. 

of note, when necessary, 200, 201. 
Presentment for acceptance, Grerman 
and French law regarding, 167, 168. 
Presumption that holder has g^ven 
value, 84. 

when agent signs bills, 74, 75. 

of date of indorsement, 93. 

in Scotland, 95. 

in England, 95. 

as to meaning of value, 84. 

in favour of delivery, 59. 

when rebutted, 54, 55. 
Promise, equivalent words to, 191. 
Promissory notes, what are, 6. 

contract on, 6. 

defined, 190. 

inland, 190. 
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Promiasoiy notes, essentdaUi of, 190-192. 
what writinga are not, 192, 193. 
not invalid, where collateral security 

pledged therewith, 190. 
payable to bearer on demand, and 

tinder £5, cannot be issued or cir- 
culated in England, 236-238. 
in Scotland not for less 20s., 194. 
inland, defined, 196. 
delivery of, 196. 
joint or several, 197. 
Promissory notes, interpretation of, 197. 
maker of, corresponds to acceptor, 202. 
difference between bill and note, 197, 

198. 
place and time of presentment, 200, 201. 
contract of maker of, 201. 
Proof {tee Parole Evidence). 
Protection to banker paying on forged 

indorsement, 71, 141, 143, 245. 
not if he have wrongly paid a crossed 

cheque, 182. 
Protest preceded by noting, 206. . 
registration of, 214. 
assignable, 215. 
contents of, 123. 
on bill, or copy, or particulars of lost 

bill, 123. 
when dispensed with, 123. 
of inland bill when necessary, 46, 121, 

123, 124. 
of foreign bill, 121, 122. 
time of extending, 122. 
when bill returned through the post 

dishonoured, 122. 
of inland bill, for non-acceptance, and 

not payment of where accepted for 

honour, 155, 156. 
not necessary to render acceptor 

Uable, 125. 
against acceptor within six months of 

maturity, 124. 
of foreign note unnecessary, 203. 
for better security, 124. 
certificate in place of, 207. 
foreign hiw as to, 165, 168, 203. 



Postdating bill, 43. 

Post-office, presentment through, 102, 

108, 110. 
Public fast, 44. 
Pupil cannot incur liability on a bill, 63. 

Qualified acceptance, when may be 
taken, 106. 
limits of, 51-53. 

Reasonable diligence, meaning of, 100, 

108. 
Reasonable hours, meaning of, 103» 

109, 116, 117. 
Reasonable time, what is, 54, 57. 
for presenting or negotiating, 100,101. 
for presenting cheque, 173. 
for presentment of note defined, 198 ^ 
199. 
Re-exchange, meaning of, 135, 136. 
Recourse, 105, 113. 
Referee in case of need, 46, 47. 
tiot implied agent for any other 
purpose, 48. 
Re-issue of bill, when permitted, 96. 
Requisites of acceptance, 49, 50. 
Requisites of Bill, 25. 
effect of want of requisites, 26. 
bill must be in writing, 25, 26. 
contain an unconditional order, 25, 26. 
addressed by one person to another, 

25, 27. 
signed by the drawer, 25, 27, 28. 
to pay, 25, 29. 
a sum of money, 25, 29. 
certain in amount, 25, 38. 
to a specified person, 25, 34, 85. 
or bearer, 24, 25. 
when made payable, 25. 
not a bill, if wanting in any of these 

particulars, 25, 26, 29. 
want of, how supplied, 26, 29. 
Requisites of indorsements, 87. 
Requisites in form of bill issued out of 
the United Kingdom, how deter- 
mined, 29, 164-166. 

U 
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RightB of holder of bill, 96-98. 
Benunciation in writing of bill, 144- 

147. 
Right of reconrse, when open to 

holder, 113. 
how preserved, 114-125. 

Scope of the Act, 1. 
Scotch rules in bankruptcy (tee Bank- 
ruptcy Kules in), 209. 
Scrip, negotiable, 30. 
Sexennial prescription, applies to all 
bills and notes, except bank notes, 
231. 
Sexennial prescription does not apply 
to claims of relief not rested on 
the bill, 221, 222. 
term from which it runs, 222. 
deduction of years of minority, 222. 
interruption of, 223. 
effect of, 224. 

proof of debt in prescribed bill, 225. 
Act respecting, 231-234. 
Signature — by initialB, 27, 28. 
by authorised person, 27, 28. 
by notary or J.P., 27, 28. 
of coiporation, 28. 
of joint stock companies, 28. 
of Bank of England, 28, 244, 
on blank stamped paper, or incom- 
plete bill, 53. 
when it can be filled as a bill, 53, 54. 
primd facie, authority given by, 53, 

55. 
limits to use of, 53, 54, 56. 
no authority if adhesive stamp be 

used, 54. 
what signer must prove, 55. 
by parole, 57. 
who can fill up a bill, 57. 
revocation of authority, 57. 
essential to liability on bill, 68. 
forged or unauthorised, 69. 
effect of, 69. 

when irrelevant to allege, 70. 
when barred from proving, 70. 



Signature, drawee cannot pay on, 71. 
protection to banker paying on, 71. 
of person signing a trade or assumed 

name, binds him, 67. 
of name of a firm, 68. 
how made, 204. 
of corporation, 204, 205. 
Skeleton bill, who can fill up, 57. 
Special indorsement, 90, 91. 
Stale cheque, 93-95. 
Stamp Act, not affected by this Act, 

208. 
Stamp duty on bills and notes, 253-261. 
bill and note defined in Stamp Act, 
256. 
Stamp duty, bank note defined, 255. 
bill cannot be after stamped, 255, 

258. 
unless written on stamped paper of 

improper denomination, 258. 
bill payable on demand may be 

denoted by adhesive stamp, 257. 
on duplicate bills, 259. 
on bills in a set, 258. 
Stamp on letter of credit, 22. 
Stamp on postdated cheque, 170. 
Stamped paper, signature on blank, 23. 
Stamps for bills, 54, 259, 260. 
Stipulations optional by drawer and 

indorser, 48. 
Summary diligence, 7. 

proceeds on a protest, 214. 
at request of holder, 215. 
when not competent, 215, 216. 
against partners, 216. 
can be assigned, 215, 
when excluded, 217. 
suspension of, 217. 
acts respecting, 231-236. 
on bank notes, 232. 

conditional acceptance, not a warrant 
for, 53. 
Summary procedure on bills in Eng- 
land, 217, 247-252. 
Sunday, dating bill on, 43, 44. 
Suspension of charge on a bill, 217. 
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Thanksgiving day, 44. 
Time, acceptance qualified as to, 52, 
53. 
computation of, 205. 
Transferor by deliyery defined, 136. 
not liable on the instrument, 136. 
warranties implied by delivery, 136, 

137. 
of bank note liability of, 195. 
Transferee of unindorsed bill, for value, 
85, 86. 

Unconditional order, bill must con- 
tain, 25. 
what is, 25, 26, 27. 
Usance, meaning of, 28, 41. 



Validity of bill, by what law determined, 

164, 166, 167. 
Valuable consideration not always re- 
quired in Scotland, but is in Eng- 
land, 31, 70, 75. 
what is, in Scotland, 76, 77. 
what is, in England, 75, 77. 
need not be specified on bill, 79. 
Value, meaning of, 24, 84. 
presumption of, 7. 

Waiver of holder's duties, 48. 

effect of, 48, 49. 

of presentment, 112, 113. . 

of notice of dishonour, 120, 121. 
Written, includes printed, 24. 
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